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A Stipulation of Parties with Regard to the Record, 


providing that neither the record nor a certified 
list would be filed, was submitted to the Court on 


March 5, 1970. 


MATERIALS REPRODUCED HEREIN 


Description 


Order, FCC 69-1336 Lamar Life 
Broadcasting Company, released 
December 5, 1969. 


Petition to Impound Profits 
filed by Civic Communications 
Corporation on December 10, 1969. 


Opposition to Petition to 
Impound Profits filed by Lamar 
Life Broadcasting Company on 
December 23, 1963. 


Reply to Opposition to Petition 
to Impound Profits filed by 
Civic Communications Corporation 
on January 5, 1970. 


Order, FCC 70-125 Lamar Life 
Broadcasting Company, released 
February 2, 1970. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Applications of: 
LAMAR LIFE BROADCASTING COMPANY 


For renewal of license of 
Television Station WLBT 
and Auxiliary Services, 
Jackson, Mississippi 


wey vwvovoewy 


Q 


1~ 
Is 
Ir 
I~ 


Adopted December 3, 1969 Released 
By the Commission; 


1. 


File No. BRCT-. 


On June 20, 1969, the United States Court o 


CORRECTED 


FCC 69-1336 
40164 


| December 5, 41959 


Commissioner Johnson concurring in the result. 


¢ Appeals for 


the District of Columbia Circuit overturned the Comnission's grant of 


the application (BRCT-326) of Lamar Life Broadcasting Compan: 
for renewal of license of television broadcast station WLBT, 


y (Lamar) 
channei 3, 


Jackson, Mississippi. 1/ In so doing the Court ordered the Commission 


to invite new applications to be filed for the license. | 


gave the Commission wide latitude with respect to inte 


the station pending completion of the probable comparativ 


2. 
inviting new applications Por a reguler authorization to 
channel 3 in Jackson. 
within 60 days of the release date of this order. 


Such applications must be tendered 
One such applicaticn, 


e Court also 
operation of 
e hearing. 


In accordance with the Court's directive, we are now 


operate on 
for filing 


that of Civic Communications Corporation, has already been tendered and 


will be accepted for filing.2/ 


grant of Lamar vacated, and we now do so, it expressly di 
Lamar was disqualified from filing a new application (sli 


hearing p. 2 ). 
We stress that while there had been no “...denial of the 


Although the Court ordered the renewal 


d not hold that 


P op. p. 13, re- 


We will therefore permit Lamar to file a new application. 


ilicense renewal 


application because the licensee is not qualified under any circumstances, _ 


i Reneazing was denied on September 5, 1969. 


2/ In view of the Court's mandate, Civic Communication Corporation’ S$ petition 


-for waiver of the Commission's Rules” and “acceptance of” its application heve— 


become moot. 


The petition, along with the related oppositions of Lamar and 


‘the comments of the United Church of Christ, will therefore be dismissed. 
“This dismissal does not preclude the reassertion of any allegations in those 


pleadings directed towards the qualifications of any party to be a licensee of 


the Commission. 
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in terms of the public interest, to have the channel", we shall of course 
scrupulously adhere to the Court's clear directive that this"...licensee... 
is, at dest, a licensee in name only, and it is presumably in such light 
thet the licensee here involved will take its place among competing 
applicants." (Order denying rehearing, pp- 2-3). Thus, while Lamar's 
past broadcast record, both favorable and unfavorable, will be relevant, 
the general principle pertinent to the renewal-new applicant situation 
[see, e.g., WBAL, Inc. 15 FCC 1149 (1951)] will not be applicable. More- 
over, to place Lazar "...on even terms as nearly may be, with any other 
applicant," (Order denying rehearing , p. 2), we will require Lamar to 
file a Form 301 application. 


3. As to interim operation, our action is again, of course, 
based upon the Court's remand order. See Section 402(h), 47 USC 402(h). 
The Court gave the Commission considerable latitude (slip op. p. 13): 


The Comission is directed to consider 2 plan for interin 
operation pending completion of its hearings; 1£ it finds 

it in the public interest to permit the present licensee 

to carry on interim operations that alternative is available. 
The Coomission is free to consider whether net earnings of 
the licensee should be impounded by the Commission pendin, 
final disposition of this license application. 


We believe that it is best to reserve judgment on the question of esteb- 
lishing an interim operation end the disposition of net earnings until 
such time es all applicants for channel 3, Jackson, are before us. 
Therefore, we will permit Lamar to continue operation of the station oa 
a temporary basis, until after the cut-off date for new. applications. 4/ 
At that time, we will establish an interim operation for the duration 
oft proceedings. By so doing, we provide continued service to Jackson, 
for which we find there is a definite need, while at the same time, we 
have more flexibility in choosing the best possible interim operator. 

We do not preclude the possibility that e non-applicant for the reguler 


ee 
4/ Since the Court's mandate would have permitted Lamar to be the interin 
operator, we believe that this temporary authorization is well within 

that mandate. We also believe that any prejudice resulting from this tenx- 
porary authorization will be minimal. Lamar need make no new investment 
since the station is in operation, and no positive feature of Lamar's con- 
tinued operation will be taken into account in the comparative proceeding. 
This operation will be under the terms, conditions and specifications pre- 
sently outstanding. However, since Lamar is required to file a new For=. 301, 
it will not be required to amend the pending renewal application, For=. 302. 
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license will come forward to provide another alternative for an intcrim 


operation. See Oak Knoll Broadcasting Corp., FCC. 64-665, 2 Pike and 
Fischer, R.R. 2d 1011 (19€4). 2 i 


4. Accordingly, IT IS ORDERED that the prior grant of the 
renewal application (BRCT-326) of Lamar Life Broadcasting Company for 
channel 3, Jackson,. Mississippi, IS VACATED. | 


5. IT IS FURTHER ORDERED that the application’ tendered 
March 12, 1969, by Civic Communications Corporation for channel 3, Jack- 
son, Mississippi, IS ACCEPTED FOR FILING. ' 
6. IT IS FURTHER ORDERED that the petition for waiver of 
sections 1.227(b)(1) and 1.591(b) of the rules, for acceptance of its ; 
application and other relief, filed March 12, 1969, by Civic Communica- 
tions Corporation, and related pleadings, ARE DISMISSED AS-MOOT. 


7. IT IS FURTHER ORDERED that additional applications for 
authority to operate on channel 3, Jackson, Mississippi, may be tendered 
for filing within 60 days of the release date of this Order- 


8: IT IS FURTHER ORDERED that Lamar Life Broadcasting Company 
IS AUTHORIZED to continue operation temporarily on channel 3, Jackson, 


Mississippi, until the Commission establishes an interim Operation. 


FEDERAL COMMUNICATIONS COMMISSION 


Ae Fy 


Ben F. Waple 
Secretary 


Before the 
FSEDSRAL COMMUNICATIONS COMMISSION 
Washinston, D.C. 20554 


In the Matter of: 


LAMAR LIFE BROADCASTING COMPANY 
Jackson, Mississippi 


Operation of Television Station 
WLBT, Channel 3, Jackson, 
Mississippi 


TO: The Commission 


PETITION TO IMPOUND PROFITS 
CIVIC COMMUNICATIONS CORPORATION (hereinafter "Civic"), 
applicant for Chenne2 3, Jackson, Mississippi, by its attorneys, 


submits herewith its petition respectfully requesting the Commission 


to issue an orcer ounding the net profits derived by Lenmar 


Life Broedcasting Compeny (hereinartter "Lomar") from the opere- 
tion of Television Stetion WEBT, Chennel 3, Jackson, Mississivpi, 
for whe period from December 5, 2969 until such time as the 
Commission, pursuent to its order of December 5, 2969 (FCC 69-1336) 
estedlishes an interin operation for WEBT(TV) and makes svecific 
arrangements for the Cispocition of profits therefrozr. 

2. On June 20; 2969, the United States Court of Appeals 
for the District of Columbia Cirenit overturned the Commission's 
grant of the application (ERCT-326) of Lamar for renewal of 
of WLBT(TV). United Chrrch of Christ v. FCC, U.S. Court of 
for the District of Coluxbta Circuit, Cease No. 19,409; 

Apo. D.C. 3 F. 2é 3; 16 RR 24 2095 (1959). In so 
doing, the Court ordereé the Commission to invite new epplications 


to be filed for the license ane cirected the Commission to consider 
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he 


hearings it also ordered the Commission to conduct. 

of Christ v. FCC 16 RR 2d 2095, 2206. Further, she court lets 
the Commission free to consider whether the net earnings o2 she 
licensee should be impounded pending cisposition of the lice=se 


for Chennel 3, Jackson. 16 BP 22 2005, 2106. 


| 
2. Sudseauently, the Commission and Lexer pertitiones the 


Cours for emong other matters, rehearing and 2 clerifs ation of 

the Court’s opinion. The Court cenied the petition for tenearizg 
on September 5, 1969. United Church of Chest v. FCC, U.S. Comzt 
of Appeals for the District of Colurmbdie Circuit, Case No. 29,409; 


| 
U.S. App. D.C. 3 F. 2a 3 17 RR 2@ 2002 


(1959). In clerification of its opinion, the Court steteé that 
| 


authority to use Channel 3 dus it aid 
compete for that euthority, on even terms as nearly as mey vde, 
with any other applicant for Channel 3. 17 RR 2e 2002, 2cd2. 
Further, the Court stated @ licexnsee, such eas Tener, holcing 
over its operation, is at best 2a licensee in name op ase 
presumably it would be in shat Lenar sould Saxe 
place among the conpeting 
2001, 2002. 

3. In its Order of Dece=der 
stated that in accordance with Court's directive 


inviting new applicants for regular euthorization +o 


JAS 


3- 


Channel 3.= i/ The Commission's Order vacated the renewal gren® 


to file a new epolication for Chennel 3. 


it would serupulously 


“clear directive” rt, Page 2, Pere- 


at best, @ licensee in naze only, 
ane it is presumadly in s light thet the Licensee will *caxe 
its place emong competing eapplicents.” 17 RR 2a 2CCl, 2002. 
kh. The Commission's Order, supra, also compliec 
the Court's directive to consider Sremicozr tnsexri= opera 
of Chennel 3. (Creer, Page 2, Paragraph 
ar to continze operation of the 
after the cut-off cate for 
) At that time we 


ation of the procee 


to Jaexson, Tor 


astion of the Commi 
rim operation will de established 
she cut-off date for ney applications, as ea practicel 


may be many, meny monvns ei that date before such 


2 
will go into erect </ 


2/ The Commission's Order 
Chennel 3 hed alreacy deen 
the epplication woule de cc 


2/ The Commission's Order ; 
be tencereé for filing within 
release. 


~- i. 


likelihood Lamar will take ell appropriate stens to oppose ste 

interim operation. Even absent such opposition by Lene>, deley 

will be entailed by the pure mechanics of the negositttons 

leeding to the establishment of the interim operatt * or, 2s 

suggestec by the Commission in its oreers/, the possible selectior 

of @ non-epplicant for the reguier license to conuct the <2nterz= 

operetion. (Order, Peregreph 3, Peges 2-3.) | 
6. If the Comission fails to impound the net = 

derived by Lamar from the operation of ¥WL3Bo (TV) éuring 

from the date of the release of the Commission's Order 

the estabdlishrent of an interi=m operation and ea plen for the dis- 

position of net profits, the Commission will not, in fect, 2s 

stated in its Order, be serupvlousiy adhering to the directives 

of the Court. Specifically, she Commission will not ve 


@ Nicensee in name only ..."-or creating 


authority to operete 


Channe2 3, will be competing 
may be, with any other applica 
Te % seems clear that Lamar, 2S “.e. 


" 


only ...” continues to operate on Chennel 3 on 8 temborerr Dasis 
: | 
for the venefis of the veblic to wit to insure continusé television 
Bernice to Jackson vie 
Commission's Order svecitically refers to 


continued service to Jackson 


3/ The Comniss 
applicant comin 
interim operation. 


SOSeas 


5S - 


Snitiation of an interin operasvion. 


Phis same basic reasozixz 


o 


seems applicadle to whe Connissioa's permitting Lamar to mainve 


operstion of Channei 3 on its presens te=porary vasis. 


8. If banar 


fron the operation of WLBT(TV), i+ is nore than "..- 


) 
gn nane only .-.” of Chaznel 3- 


| 
with all the prerogatives an@ economic benerits of such 


is permittee to derive anc revaia net prort.v- 


T+ will be, in fact, 


a licensee 
the licensee 


apts 
-SVacuse 


Prerefore, in orger for the Commission +o serupulousiy acnere 


to she Girectives oF the Court, 


the net prozits of 


for the period cormencing with the date of its Order to she 


Gerivecé trom the operation of YLSt 


it shoule now act to 


=eok 


=~} 


-» we * 
Pal ope 


4 
establishment of an interin ae Only this action ce= 


effectively establish Lenar es @ 


9. Moreover, she act of 


" 


licensee ix nane only «+ - 


impounding net profits will 


abuse or Cisrupt the Commission's basic rationale in perm 


— 
its 


temporarily contirue 


ection to newt prozivs, 


operation of Channel 3. 


ne Commission wilt 


she wherewithal to meet continuing operational 


expenses of operating Cheznne2i 2 
to the puolic. 


10. 


had 


by Lemar from the operation oF WLBT(TV) can the Comnissio= 


that Lamar will de placed "...- 


end thus meintain 4%s ser 


Further, only oy impounding *he net profits cerive 


SceSoane 


on even ter=as 3&5 nearly may 


with any other applicent _.2" (Order, Page 2, Paragraph 2) 


————————— 


4/ Indeed, 

snoule be vnose éerived since 
1969 denial of the Commission’ 
wren Lanar's sbavus aS a Us aa 
by whe Court. 


JAS 


the net profits to de iapoun 


sse Court's Sepre:: 


- 6- 


Gizrected by the Cours, WL3BO(2V) is metwork=al2iiietes 
Stavion serving the 78th television 

It seexs reasonable to assure what the 

will contince to te a profitacle operation 

the Commission : 
from WLBI (TV), 

its efforts to 

Under these circumstences, Lanar would 

advantage over other applicants and taus woulé not de 

@ competitive proceediz on even terms as nearly = 


with any other applicens 


11. Moreover, to vernit = to benefit by revainins 
the DnOniee derived from the operation of WEBE(V) woule nos 
comport with the Court's designation of Laner as ai sie licensee 
in name oniy ...". It would be incongruous to pernit 


licensee in name only ..." sexporarily operating @ station, 


primarily to maintain service to tne puodlic, to ezploy the 


financial benefits of its venporary stewardship of tke facility 
| 


for the purpose of financing its battle for regular authoriza- 


tion for the facility. 
| 
12. In view of all the for egoing, Civic urges the 
Commission to act immediately to impound the net profits derived 


by Lamar from the operation of WL3B2(2V) commencing | with whe date 


of release of the Connission's Order until such tine as an inte 


T- 


operation anc pian for disposition oF nest profits are estaoli 


Although the Cozmissio= has generally heid that mere applicanvs 
Go mot have standing, Civic velieves tnat under tne circunmsvences 
ces have stancins to file the instant petition. 
23. As an appiscas for Channel 3, Jackson, Civic 
be a party +o any proceecings involving the issuance of regular 
for Chennel 35 proceedings in which it presumes 
a party. Prerefore, 2s a parry to these proceecinss, 
will ve seriously ance adversely affectec shou 
ee to exploy she proltis obtained from its +c 
porary operation oF Channe2 3 for tke prosecuting its 
case in these proceecixngs. Moreover, of a recuess 2or 
impoundment at the time such proceecings are initiated 
of little value to Civic since Lamar would already have *inen 
peneZiteé from its role 2s temporary operator of Channe 
WEEREFORE, the premises consiéered, Civic Communic 
Corpor<etion respectfully recueses ve Commission trmediatesy isch 
orcer S=pounding she net protivs Gerived by Lemar Lite Brozc- 


ng Company 7ro= she operation of WLBT(TV), Channel 35 


SS 


5/ Civic recognize 2 problexn =ay exist with respecs 
Gisposivioxn o- 2 impouncec ¢t tnis perioc of 
Pris is varvicular snere re. 7 ris OF 
or interim opererto 

of WEB? (ZV) curing +25 

pudlic ther the protits oz de employec 

the establisknens of an s2l television stavion 
where none presentiy ex Ingéeed, there is 20 such 
operation in the envirc Mississipps. 


ct 
«te 
He 
© 


,O LF 
me Qmyad H ¢ 
a Qiant 
wrist og 
she 

~ 


aan) 


<8. 


Jackson, Mississippi, for tne pe 4 of tine commencing wits 


| 
selease date of tne Commission's Order of Decemoer| 5, 1959 until 


such time 435 the Commission estadliszcs | operation coz 


osiction of net prorits 
Respectfuliy suodmittec 


SCEARTELD, SSCHAOSTS2,! SaROs, 


FINASLSSSiZ & FIRESTONE 


Marvin oS. rirestone 


svornecys Tor 


CIVIC COMMUNICATIONS CORPORATION 


1725 X Street, i. W. 
Weshington, D. C. 20005 


Decemder 10, 1969 


OF SSRViCS 


I, Ruth S. sreitfelé, a secretery in she law firm of 
Scharfeleé, BSechhoerter, > Finkxeisveia & Firestone, heresy 
certify that I have this LOth day of Decemoer, 1669, mailec, 
U. S. postase prepaid, 2 copy o> tne Torezoins PEPITION TO 
IMPOUND PROFITS, to she Sollowins: 

Paul Porter 

Reec wilies, 

Arnolé & Porter 

1225 Nineteenstn Ser eet, N. We. 


Washington, D. C. 20036 
Counsel for Loner Life Broaccesting Compesy 


wert + LLL ee 


Ruvth S. Streivzelc 


Eefore th2 
FEDERAL COMOIUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Appl:.cations of: 


LAMAR LIFE BROADCASTING COMPANY No. BRCT-325 
For seneval. of license of 
Television Station WLET 
and Suxiliary Services, 
Jackson, Mississippi 


We es I IY 


To: The Cosmmission 


OHPOSTTION TC PETITION TO TMeCcirD PROFITS 

Lamar Life Broadcasting Company, Licensee of tela- 
vision station WLBT, Jackson, Mississippi, and applicant 
for reneval. of its license therefor, hereby soe the 
"Petition to Impound Profits" filed on December 10, 1969, 
by Civic Communicaticns Corporation, applicant for a ccn- 
struction permit on Channel 3, Jackson, Mississippi. 

1. Civic urges that the Commission impouhd the net 
profits of Lamar from the opexation of WLST from Decenber S, 
1969, the cate of release of the Commission's Order inviting 
new applications for Channel 3, until the establi 
an interim operation of which Civic presumably mopes to be 
a part. Civic suggests that the profits so impounded be 
donated to educational television. It makes no suggestion 


that profits of the interim, if and when establis 
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to charity. Apparently, since Civic would hope to share in 
those profits, it is at this point thet "charity begins at 
home™. 

s Petition is ill-timed and singularly 
without merit. The Commission's Order of December 5th 
specifically reserved judgment on the qustion of the dis- 
position of profits until the intexim proposals are before it. 
While ELET does not concede that an interim operation by new 
applicants my lawfully be established in this case, as will 
be hereinafter developed, even if, arguendo, an interim is 
established, there are no lewful grouncs for impounding 
profits pried tinereio. 

3. Civic's argument that Lamar will be advantages by 
enhancement of its financial position during the temporary 
operation period is clearly without merit. The argument is 


that unless the profits are impounded, they could be used to 


finance Lamar's efforts in the hearing proceedings, thus 


giving Lamar “a gecided financial advantage over other appli- 
cants” and causing Lamar to enter the comparative proceeding 
on terms uneven with other applicants. The fallacy in this 
argument is immediately apparent. If Lamar is to have its 
profits impounded to this end, then the Commission must also 


impound the profits of the Citizens State Bunk of Dickingon, 
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| 
aoe : 


Texas, and al] dividends and gains on Mr. alter G. Hall's 
$5,500,000 in stocks and bonds. M1. Hall hes subs oxi 

for 10% of Civic's stock and the Citizens 

which he is president has agreed te lend Civic ae 

: 
agrecd to lend sums ranging from $2,000 to $23,099 to each 


And either Mr. Nall or his Bank (it isn't clear iwnich) hes 


of the other six stockholders in Civic to meet theix sxb- 
| 
= : * : : rhs | 
scription commitments to Civic. Thus, unless the 


of the Citizens State Bank and Mr. Hall are 
1/ 


now until this case is decided, they may be 
Civic's efforts in this case and Civic won't 
the hearing on even terms with WLLTt 


Lamar has invested its funds 


and bones. There is the same justificat 
the proceeds of each pending the decision. 
proposition is to reject it. 


4, But apart from these considerctions, Civic's 


basic error--as well as the Comnission's--lies in misinter- 


pretation of Lamar's legal rights. Within 30 days efter 


December 5, 1969, Lamar will file a Petition with the 


Commission urging reconsideration of the Commission's 


17 Civic sugecsts that the Comaission mishs 
impounding Woul's profits back to September, 
of the last Court proaonnecuenc. On the 
profits of the Bank and Me. Halbloritgat be 3. 
the dste of Civic's application, Horen 12, 1 
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December Sth Order. As footnote 4, 


recognizes, Lamar 


When the Court r r 20, 1965 vacated 
> > > 


the decision of pan 5 2 plication, 
Lamar wes restoreé to renenel applicant stetus- Neither 
remending the grant nor the Cornieson's 


€ December 5th, vacating the gzxant, 


renewal application wes timely filed en 
status as a renewal épplicent with all of the 
taining thereco purscan to Section 207{¢) of 
U.S.C. §307(¢))- Uncer the statute, Las is 
have its License continued in efiect until a final deter- 
mination of its pending renewal eppliceti By requiring 
Lamar to file s 301 applicetion en nd granting it temporary &=. 
to contime operetion pending esteblishnent of en interin, 
the Commission has unlawfully cenied Lamer's pending renc~ 
applicetion en :@ deprived Lacar of its statutory rights 2s 
a renewal 2pplicent. 

5. Both Civic ang the Cozmission have, we suonit, 
misconstrued the intent of the Court's September 5, 1¢89 


“statement” which zecompanied the Geniel of the petitions 
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fox rchearing. There the Court expressly disclaimed the 


suggestion that it had arrogated to itself the decision 
| 


to deny the renewal application. In fact, the Couxt 


recognizeé that Lamar was not disqualified to bey ‘the 


| 


licensee. Said the Court: 


“nat was held wes that the proceedings 
on remand hac been hopelessly bungled and thet 
the public interest was best served by taking 
note of the early expiration date {of the 
current License perion’ and petting on with a 
new hearing in which the Commission can decice 

who is best qualified to have this chennel." 
[Bracketed material supplies. ] 


6. And, in its earlier June 20, 1969, decision the 


Court hed indicated that Lamar could be Reece by the 


Sos ia 


Commission to continue to oper the staticen 
completion of its hearings." (Slip Cpinion, p. B). 
Further, the Court, in discussing Section 307(6) in its 
September 5th Order expressly recognized that Lamar is 
a hold-over licensee, as is its statutory right, even 
thovgh, in the Court's view, a licensee “in name only" 
Indeed, the Court held that: 
"it is presumably in such light (i.e., as 
a hold-over licensee) that the licensee, here 
involved will take its place among competing 
applicants." (Parenthetical material supplied.) 
7. It was, we believe, the Court's point that 


although Lamar was entitled to stetutery “"hold-over" status, 
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such status should not continue indefinitely but, on the 

contrary, an expedited hearing should be held in view of 

what the Court termed “scandalous d2lay" in prior pro- 

ceecings for which the Court found the Commission most at 

fault. The footnote to page 3 of tie Slip Cpinion indicates 

clearly that the Court expected th? Commission to get on with 
in ample time before” June 1, 1970, to selec 


the licensee from that date forward, thus limiting the time 


during which Lamar would operate as a hold-cver liccnsece. 


8. Unless and until Lam2r is disquzlified to 

operate Chenncl 3 by 2a final determination ot its pending 

le2tion, mace Lawtully pursvane to due precess 
of lew and in accord with the statutory mancates of the 
Congress governing such actions, to impound its prexits 
would constitute an unlawful taking of its property without 
due process of law in contravention of its constitutional 
rights. 

9. The Commission lacks the power to impound the 
profits of a licensee--cven one in hold-over status. To 
impound profits is to engage in a form of rate reguJjetion 
confined to the Commission's jurisdiction ever common 
cerriers. It has been long established that the Conmission 


cannot regulate the rates of licensed broadcasters or 
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otherwise assert common carrier jurisdiction over t 


operations. Federal Communications ere. 


Bros., 307 U.S. 470 (1940); Pulitzer P: 


Federsi Ce: 
oh 


In Ger Rnoil Broadcesting Cors., 


wR 2¢ 1GiL (1964), alluded to by vh2 Sa in its 


December 5th Order, there was no litenses brozdcester. 
| 


The license for KRL4A had been revoked after hetring and 


none of the applicents had any colorable right, either 


the license, the operation of the station or its proczit 


Morcover, in the enly case in 


‘on the disposition of interim profits, 

request for permission to direct their isposition wes 
denied. In Consolidated Nine, Inc. v. Fadersi | Communiest? 
Commission, 131 U.S.App.D.C. 179, 403 F.2d 585 (1958), 


i 
Court reversed an interim grant by the Commission. Therce © 
. | 


| 
one of the avplicante requested that interim authority be 


conditioned on devoting the profits to educational tele- 
| 

vision, Moreover, a new interim-only applicatioa 

by a non-profit museum, The Commission reateened 

of the Court's mandate to assure that the anes 


2 


preclude it frem concitioning its grant of interica 
| 
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in such way 2s to direct the disposition of the profits. 
The Commission's motion for clarification was denied by 


Per Curier Order of the Court, without opinion, on 


December 25, 1968, Case 
is also of 
important precedence on the question of Vamar's rights &«s 


licensee. In that cas? the license of the 


existing operator nad been heid by the Court to be void 2h 


nitio. In ruling upon 4n appeal from @ grant of interim 


———— 


authority to the existing operator, the Court expressly 


from the sityation in which 


“When analyzing grants of temporary Or 
interim authority, it is necessery to distinguish 
the several situations in which it may occur. 
When a licensee who has fully qualified and is 
operating 2 station mexcs 4 timely xequesc for 

a renewal, the Act provides thet the licensee 
shall continve to operate the station pending any 
hearings by the Commission. 47 U.S.C. §$307(6) 
(1964). In tne present case, of course, li¢c- 
Florida cannot eualify for such 2 carry-over 
because it has never received a valid license. 
(403 F.2d 585 at 599). 


* * * 


“phe Commission does not suggest that the 
present ca t of a carry-over operation 
unger secti scations Act, 
47 U.S.C. § 

§1.62 (1968); under 
ra: “ SPEC eb 


Se Freer omen me ae e* 


unt 
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” 


he 


Na ee ee 


application hzs been acted ux0n." 
Supplied. ye (403 F.2d 585 at 594). 


11. Lamar is clearly a hold~-over licenses uréer 


a 
3° 
Uy 

’ 
1 a 


Section 307(4) which guarante that its licens¢ 


remcin in effect until the renewal epplicetio 


3 

ry 

oO 
Sat 

o 

(0 

=) 


finally éctermined, Until that determination is 


=F 
+ 
iA 
© 
. 


any suggestion that its profits be impouncec must 
summarily rejected. 
Wherefore, is respectfully requested 7} 


Civie's "Petition to Impound Profits" be ferthwit 


Respectiully submitted, 


Lamar Lit 


as aA. Porver “nee 
yp ‘ ch bye wis 
Reea Miller: 
Arnold & Porter 
1229 - 19th Street, N.H. 
: ‘Washington, D.C. 29035 
Dated: December 23, Its Attorneys 


Before the 
FEDERAL COMMUIICATIOUS COMMISSION 
Washington, D.C. 20554 


In the Matter of 


LAMAR LIFS BROADCASTING COMPANY 
Jackson, Mississippi 


ion of Televis 


v 
annel 3, Jackson, 


To: 


PLY TO 
OPPOSITION TO PETITICN TO IMPOUID PROFITS 


Wan 


CIVIC COMMUNICATIONS CORPORATION (herecinefter "Civic"), 
by its attorney,! submits herewith its reply to the Opposition vo 
Petition to Impound Profits filed by Lamar Life Broadcasting 
Compeny (hereinafter "Lamar”) on Decender 23, 1969. 

1. Lamar cherges that Civic's Petition to Impound Profits 
is "ill timed” (Opposition, Page 2, Paragraph 2) since the 
Commission's Order of December 5, 1969 specifically reserved 
judgment on the question of the disposition of the profits fron 
the interim operation for Channel 3, Jackson, Mississippi is 
before it. Civic was fully aware of the Commission's position 
and for this reason restricted its Petition to Impound Profits 
and their use for the development of educationel television 
service in Mississippi only to the perioc between the issuance 
of the Commission's Order and the actual estezolisnment of an 
interim operation. It felt that to extend its discussion beyond 


the period in question would be premature. 


JA 22 


2. However, since Lamar has elected to raise the sudject 
of the profits from the interin operation and to characterize 
Civic's failure to discuss their disposition as arising fron 
venality, Civic feels it appropriate to state its| position at 
this time. Civic believes, and will so urge the coma ina 
timely filed petition for an interin operation, thet 211 profits 
from the interin operation of Channel 3, Sacksonwine impounced 
and maintained in an escrow account to be used for the development 
of educational television in the State of Hississipps.2/ Civic 
firmly believes that during the interin operation, the pudlic 
and no private party or perties should profit from the station's 


operations.</ 


3. Lamar contends that Civic's argument that Laner will 


be advantaged by the enhancement of its financial position, i.e., 


the use of station profits, during its present temporary operation 
of Channel 3 is "clearly without merit" (Opposition, Page 2, 
Paragraph 3). Lamar argues that if its profits are to be impounéec, 
then the profits of Walter G. Hall and the Citizens State -Bank of 
Dickinson, Texas should also be impounded. Its rationale is that 
since Civic is relying on the finencial resources of Mr. Hal2 and 


the Bank, unless these Profits are impounied Civic Will not ve 


1/7 Clearly, Civic's Petition to Impound did not conterplate the 


use of Channel 3 profits for educational television ‘for such a 
limited time as that between Decender 5, 1959 ana tHe establishment 
of en interim operation. The amount odtainea would ibe totally 
insufficient. Morcover, the use of all profits for | the develovnent 
of cducational television in Mississippi is now of even greater 
Public importance since there is a strong Possibility that the 
State of Nississivpi will ve Without an effective pudlie school 
System within the very immediate future. 

2/ Civic feels very strongly that no private particivant should 
be permitted to utilize the profits of the interin operation to 
finance the cost of litisation for Channel 3 at the expense of the 
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entering the hearing for Channel 3 on the same terms with Lamar 
or other applicants for the channel. (Ibid. ) 
kh. The Lemar rationale is patently absurd. Lamar con- 
veniently forgets that it is wholly owned by the Lamar Life 
Insurance Company. Civic has not suggested or requested ther 
the profits of the Lamer Life Insurance Company be emounseck= 
Thus, Lamar can look to its parent corporation for the financial 
wherewithal to proceed with the hearing in the same manner that 
Civic looks CG. Hall and the Citizens State Bank. 
With the profits of Channel 3 impounded and the participants in 
their individual sources of 
financing, 2s Gescribded in this paregreph, ali participents 
$11 truly be entering the hearing ".-. on even terms as nearly 
...” (United Church of Christ v- FCC 17 BR 24 2002). 
Lamer further argues that the Commission is without 
e profits of e licensee, even one in hold-over 
status, and that to do so would be a form of rate regulation confined 
to the Commission’s jurisdiction over common cerriers. (Opposition, 
Page 6, Paregraph 9.) Lamar may claim hold-over licensee status 
for itself, but the fect is that the Court of Appeals has stated 
that it is "... a licensee in nane only ..." pending the filings 
of new applicetions for Channel 3 and the establishment of an 
interin operation (17 BR 2d 2001, 2002) and the Commission has 
3] Hor has Civic urged the impounding of the profits of the 


myriad enterprises in which Lamar Life Insurance Company and 
its principals are involved. 
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stated that "... we will permit Lamar to continue operation of 
the station on a temporary basis until after the cut orf date 

for new appiications. (Footnote onitted. Emphasis added.) 

At that time we will establish an interin operation) for tke 
duration of the proceedings. By so doing, we provice continuec 
service to Jackson, for which we find there isa definite need ...” 
(Comaission Order, Page 2, Paragraph 3). 

6. In view of the Court's characterization of Lanar's 
status and the Commission's conferring of "temporary" stature to 
its operation of Channel 3, Lamar is at this very uonent, in fact 
and effect, an interim operator of Channel 3. Under these circun- 
stances, the Commission could at this time, as it proposes +o do 
for the ultimate interim operation for Channel 3, adopt 2 plan 
for disposition of ‘Profits from Channel 3; such action would be 
especially appropriate if the Comnission determined, @s requested 
by Civic, that such disposition is necessary to compliance with 
the Court's mandate that all applicants for Channel 3 enter the 
proceeding on as even terms as may be. 

7- It does not appear that Consolidated als Inc. v. 
FCC, 131 U.S. App. D.C. 179, 403 F 24 585 (1968), cited by Laner, 


precludes the impoundment of profits from Channel 3 at this time. 


As Lamar states (Opposition, Page 7, Paragraph 9), the cease 
involved the reversal of a grant of interin authority. There. 
after, a new interim-only application was filed by a non-profit 
museum. The Commission sought clarification of the Court's mandate 


to assure that it did not preclude the Commission's gra nt of 
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interin authority in such a way as to direct disposition of the 
profits. Because the Court without opinion merely denied the 
Commission's motion for clarification, Lamar strains to derive 
& negative inference with respect to any Commission disposition 
of profits from interim operations. 

8. The Commission's impounding of profits at this time 
would not constitute rate regulation of a broadcasting entity. 
Such action would have no bearing upon the advertising rates 


chargec or require the station to serve all members of the public 


investnent. Fcc, 94 F 2a 2k9, 
251 (1937). Indeed, impoundment would place no restriction on 
the profits earned by the station. Rather, it woule ensure that 
@ ".e. licensee in name only ...", operating the station on a 
temporary basis to ensure continued senrice to the public pending 
the establishment of full interim operation and the ultimate selec- 
tion of a qualified licensee, would not benefit from such temporary 
operation to the detriment of other applicants for the Tacility. 

9. In sum, Lamar'’s opposition pleading mretorte the 
Commission ignore the clear mandate of the Court of Appeals. 
The Court unequivocally designated Lamar as a "... licensee in 
mame only ..." which will be permitted to seex new authorization 
for Channel 3"... on as even terns as may be ..." with otner 
applicants. Clearly, if Lamar is permitted to derive profits 


from its present operation of Channel 3 and employ them to finance 
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its participation in the hearing to be held for Channel 3, it 


will be more than a licensee in name only and will not be entering 


the hearing on as even terms as may be with other applicants. 


WHEREFORE, the premises considered, Civic Communicetions 
| 
Corporation respectfully requests the Commission immeciately issue 
an order impounding the net profits derived by Lamar Life Broad~ 
| 


casting Conpany from the operation of WLBT-TV, Channel 3, Jackson, 


Mississippi, for the period of time commencing with the Commission'd 


Order of December 5, 1969 until such time as the Comnission 


estadlishes an interim. operation for Channel 3 and a plan for 


the disposition of the net profits therefron. 


Respectfully submitted) 


=F) 
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A Wee 
ae 2h AE anne 
By BLL LY (caer We oes 
; Martin =. rirestone 

Attorney for 
Civic COMMUNICATIONS CORPORATION 


1725 K Street, W. W. 
Washington, D. C. 20006 


January 5, 1970 


FCC 70-125 


Before the 43270 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


~ 


In re Application of: 


LAMAR LIFE BROADCASTING COMPANY [ WLBI(TV)] File No. BRCT-326 
Jackson, Mississippi 


For Renewal of License 
MEMORANDUM OPINION AND ORDER 
Adopted: Janvary 21, 1970 Released: February 2, 1970 


By the Commission: Commissioner Johnson concurring in part and dissenting 
in part and issuing a statement; Commissioner Wells absent. || 


1. In Lamar Life Broadcasting Company, 20 F.C.C. 2d 635, adopted 
December 3, 1969, we vacated the grant of the application (BRCT-326) of 
Lamar Life Broadcasting Company (Lamar) for renewal of license of tele- 
vision broadcast station WLBT, channel 3, Jackson, Mississippi; requested 
a@ new application (Form 301) from Lamar; and invited competing applica- 
tions for the channel. Now under consideration are: 4 petition to impound 
the profits of Station WLBT, filed December 10, 1969, by Civic Communica- 
tions Corporation (Civic), applicant (BPCT-4305) for a new commercial tele- 
vision broadcast station to operate on channel 3, Jackson, Mississippi; an 
opposition filed December 23, 1969, by Lamar; related pleadings; 1/ a 
petition seeking reconsideration of our action of December 3, 1969, filed 
December 24, 1969, by Lamar; an opposition filed January 6, 1970, by Civic; 
and related pleadings. 2/ 


ee 
1/ The pleadings relating to the petition to impound profits are: 4 reply 
filed January 5, 1970, by Civic; a motion to strike the reply filed 
January 8, 1970, by Lamar; a reply to the motion to strike filed January 
12, 1970, by Civic; and a response to that reply filed January 16, 1970, 
by Lamar. On our own motion, we accept Civic's reply, which was filed 
three days. late. . 


2/ The pleadings relating to the petition for reconsideration are: 4 
motion to strike the opposition and a reply to the opposition filed 
January 8, 1970, by Lamar; a reply to the motion to strike filed January 
12, 1970; and a response to that reply filed January 16, 1970, by Lamar. 
On our own motion, we accept Civic's opposition, which was filed one day 
late. 


| 
| 

2. A brief review will aid in the understanding of ‘the present 
pleadings. In Office of Communication of the United Church of Christ et 
al v. Federal Communications Commission, Case No. 19,409, decided June 20, 
1969, the United States Court of Appeals for the District of Columbia 
Circuit reversed and remanded the Commission's grant of Lamar's applica- 
tion for renewal of license of Station WLBT. The Court stated: 

eoe(T)he grant of a license must be vacated forthwith and 

the Commission is directed to invite applications to be 

filed for the license. We do refrain, however, from 

holding that the licensee be declared disqualified from 

filing a new application ...The Commission is directed to 

consider a plan for interim operation pending completion of 

its hearings; if it finds it in the public interest to 

permit the present licensee to carry on interim operations 

that alternative is available. The Commission is free 

to consider whether net earnings of the licensee should 

be impounded by the Commission pending final disposition 

of this license application. (Slip Opinion, p. 13, foot- 

note omitted.) 


The Commission subsequently filed a "Petition for Rehearing or Clarification 
and Suggestion for Rehearing En Banc." In that petition the Commission 
contended that the Court's mandate was a departure from the statutory 
scheme required by section 307(d) of the Communications Act of! 1934, as 
amended, 3/ and section 558(c) of the Administrative Procedure Act. 4/ In 
view of the language of those statutes, the Commission urged that the 
Court: 
| 
«clarify or modify its decision to provide (1) that the 
Commission set aside its grant of the WLBT renewal and 
reconsider the-application and the record under an allo- 
cation of the burden of proof that is in accordance with 
the Court's opinion, and (2) depending on the outcome of 
(1) above, that in the proceeding very shortly to be) held 
where new applicants for the channel are to be considered, 
WLBT may file a competing application in the form of'a 
request for renewal of its authorization or, if it is found 
unqualified to receive a renewal of its present authoriza- 
tion, that it is barred from further consideration. (Commis~ 
sion Brief, pp. 8-9.) 


3/ Section 307(d) provides in part; “Pending any hearing and final decision on 
such an application (for renewal of license) and the disposition of any peti- 
tion for rehearing pursuant to section 405, the Commission shall continue such 
license in effect." 


4/ Section 558(c) provides in part; “When the licensee has made timely and 
sufficient application for a renewal or a new license in accordance with agency 
rules, a license with reference to an activity of a continuing/ nature does not 
expire until the application has been finally determined by the agency." 
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3. The Court denied rehearing in a per curiam decision dated 
September 5, 1969, Two judges issued a statement with that decision that 
said: 


The Commission points to the provisions of 47 U.S.C. section 
307 (d) to the effect that, pending final disposition of a 
renewal application, the Commission "shall continue such 
license in effect." It says that this means that the licensee 
seeking renewal must be regarded as having continuing 
authority until its application has been finally disposed 

of adversely to it - and this last, so it is said, only the 
Commission can do. It is doubtful if Congressintended that 

a licensee should be able to remain in possession indefinitely 
merely because the Commission proves unable or unwilling to 
conduct proceedings which will survive judicial scrutiny. A 
licensee holding over on any such basis is, at best, a 
licensee in name only, and it is presumably in such light 

that the licensee here involved will take its place among 
competing applicants. (Slip Opinion on rehearing, p. 3.) 


Accordingly, pursuant to section 402(h) of the Communications Act of 
1934, as amended, 5/ we issued our Order of December 3, 1969, of which 
reconsideration is now sought, and which gave rise to the petition to 


impound profits. 


4% In support of its petition for reconsideration, Lamar states 
that our decision of December 3, 1969, takes a position contrary both to 
our position before the Court when we sought rehearing and to prior Com- 
mission decisions; that by authorizing Lamar to operate Station WLBT 
temporarily, the Commission has unlawfully terminated Lamar's right to 
to operate the station until its renewal application is denied; that the 
Coamission has, in effect, unlawfully denied Lamar's pending renewal appli- 
cation, contrary to section 307(d) of the Communications Act of 1934, as 
amended, section 558(c) of the Administrative Procedure Act, section 1.62(a)(1) 
of the Commission's rules, and the decision of the Court which recognized 
Lamar's holdover rights as a licensee, albeit a "licensee in name only"; 
and that if the Commission turns over operation of Station WLBT to an 
interim operator other than Lamar and deprives Lamar of the profits of 
that operation, it has been deprived of property without due process of law, 
contrary to the Fifth Amendment to the Constitututf£on. The thrust of Civic's 


5/ Section 402(h) provides in part; "In the event that the court shall 
tender a decision reversing the order of the Commission, it shall 

remand the case to the Commission to carry out the judgment of the court 

and it shall be the duty of the Commission, in the absence of the proceedings 
to review such judgment, to forthwith give effect thereto..." 


| 
4 
| 


opposition to the petition for reconsideration is that the Commission's 
Order is within the mandate of the Court and that Lamar's objections are 
not, therefore, attributable to the Commission, but to the Court. 
| 

5. Little discussion is needed with respect to Lamar's 
argument based on our petition for rehearing to the Court. The Court 
denied rehearing and, in effect, rejected our position. We intend, 
therefore, in accordance with section 402(h) of the Act, to follow 
scrupulously the Court's decision. The Court stated Lamar may file a new 
application and further directed that in the hearing to be held, Lamar 
is to be given no preferential treatment as an existing licensee but 
rather take its place among competing applicants as at best a "licensee 
in name only."" In order to assure that all applicants competé on as 
even terms as possible, we directed that Lamar file an application for 
@ new authorization (Form 301), rather zhan amend its pending renewal 
application (Form 303) 6/. In this manner, for the purposes of the hearing, 
all applicants will be on the same footing. We further stated that while 
the past record of Lamar, favorable and unfavorable, would be relevant, 
the Hearst Radio principle would not be applied to this hearing. See also 
our Policy Statement just issued, FCC 70-62, p. 8. The Court further 
stated that, "The Commission is directed to consider a plan for interin 
operation pending completion of its hearings . . . " and specifically 
listed as one "alternative" available to the Commission permitting Lamar 
to carry on interim operations. (Slip Opinion, p. 13.) This leads us 
to the conclusion that under the mandate of the Court we have authority 
to consider various alternatives, and to authorize an interim operator 
other than Lamar if we find that such an alternative would serve the 
public interest. The Court finally stated, "The Commission is free to 
consider whether net earnings of the licensee should be impounded by the 
Commission pending final disposition of this license application.” {Ibid.) 
This plainly indicates that we have the authority under the Court's mandate 
to impound net earnings and again indicates authority to consider alternatives 
in this respect, as might serve the public interest. Since we are of the 
view that our December 3, 1969, decision is within the mandate of the Court, 
and since we believe that Lamar has not alleged anything to warrant 4 
different result, we conclude that reconsideration must be denied. 


6/ We wish to stress that it really makes no difference whether Lamar's 
renewal application (303) were to be amended and then treated as, in effect 

a@ new application vis-a-vis the competing applicants, or whether the pro- 
cedure we have specified (i.4., a new application -- Form 301) is followed. 
The substance is the same. That being the case, we thought it desirable 

for the form to reflect the substance. But in any event, the (Court's 
direction of how Lamar is to take its place in the new proceeding is clear 
and must be observed. That alone is the critical matter -- not the particular 
manner of its implementation. 


6. In support of its petition to impound profits, Civic states 
chat there may be a long delay before an interim operation can begin 
broadcasting; that the Court stated that Lamar is "a licensee in name only" 
and is to compete for the channel “on even terms as nearly may be"; that 
oermitting Lamar to retain profits is inconsistent with the Court's 
3irective in that Lamar has the status of a licensee with all the economic 
benefits that flow from that status; that Lamar will not be on even terms 
since it will have a decided financial advantage over other applicants 
in that the profits can be used to prosecute its application; and that 4 
later disposition of profits is of little value to Civic and any other 
applicants that may file since Lamar would already have gained a financial 
advantage. In opposition, in addition to questioning the Commission's 
authority to impound profits, Lamar contends that Civic's arguments as to 
a financial advantage that would allegedly inure to Lamar are without merit. 


7. We fail to see how any significant disadvantage will 
accrue to Civic or any other applicant, or any corresponding advantage 
inure to Lamar, by permitting it to retain profits during this short 
prehearing period. We do not anticipate the delay in reaching this matter 
hypothesized by Civic. As we stated on our Order of December 3, 1969, we 
will make a determination in this regard when we dispose of the question 
as to an interim authorization, not, as suggested by Civic, when the interim 
operator begins broadcasting. We see no prejudice resulting from our action. 
Moreover, by delaying a decision as to this question until after the cut-off 
date for filing competing applications has passed, we shall have the benefit 
of being able to view all competing applications, including those for 
interim authorizations, and suggestions for disposition of profits. Since 
we believe our action to be within the mandate of the court, we conclude that 
the petition to impound profits must be denied. 


8. Accordingly, IT IS ORDERED that the petition for reconsidera- 
tion filed December 24, 1969, by Lamar Life Broadcasting Company, IS 
DENIED. 


9. IT IS FURTHER ORDERED that the petition to impound profits 
filed December 10, 1969, by Civic Communications Corporation, IS DENIED. 


FEDERAL COMMUNICATIONS COMMISS LON™ 


for F We 


Ben F. Waple 
Secretary 


*See attached dissenting statement of Commissioner Johnson. 


WLBT Hearing 


[In re Application of Lamar Life Broadcasting Company 
for Renewal of License] 
Statement of Commissioner Nicholas Johnson, concurring ip part, 
dissenting in part. | 


I concur in the Commission majority's decision denying 


reconsideration of our action, 20 F.C.C. 2d 635 (1969), in which we 

| 
vacated our prior grant of the application of Lamar Life Broadcasting 
Company for renewal of the license to operate WLBT (TV),| Jackson, 


Mississippi; requested a new application be filed by Lamar Life; 


and invited new applicants to file for the vacant channel. I find 


no new facts or arguments to change my opinion at the the time 


I dissent, however, to our denial of the petition of Civic 
| 


Communications Corporation to impound the profits of the station 


we issued our original decision. 


during the period preceeding the establishment of an interim 


operation.’ I realize that Lamar Life is being allowed to mast the 
station only until all the parties have had a chance to file their 
applications for the channel and their suggestions for an interim 
operation. Hopefully, the Commission will issue a decision soon 
on the operation of the station pending the outcome of the hearing. 


In the meantime, I would not allow the profits from the station to 


| 
goto Lamar'Life. It is not only unfair to prefer Lamar Life 
| 


over the other applications who have filed on an equal basis 
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with Lamar Life; it is also beneficial to Lamar Life to have a steady 
source of income with which to fight the actions of the other 
applicants. Pending resolution of the issue of who will run WLBT 


during the hearing period, I would allow Lamar Life to remain as 


the operator, but I would impound the profits from this temporary 


operation. 


“BRIEF FOR APPELLEE 
Ee —————— 


ee 


IN THE UNITED. STATES COURT OF APPEALS 
FOR THE DISTRICT OF . COLUMBIA: CIRCUIT 


No. 23,953" 


crvic COMMUNICATIONS CORPORATION y 
ee 


Vv. . 


FEDERAL COMMUNICATIONS COMMISSION ,- ’ 
Appellee, 


LAMAR LIFE BROADCASTING COMPANY, Si 
DIXIE NATIONAL BROADCASTING CORPORATION,” 
- COMMUNICATIONS IMPROVEMENT InC., 

Intervenors. 


—$——$—— 


ON APPEAL PROM AN ORDER.OF THE 
PEDERAL COMMUNICATIONS COMMISSION 


BES SR ae SE TS 


RICHARD B. WILEY, ue 
General Counsel, ss 


JOHN: He CONLIN, = Ete 
Associate General. ‘counsel, 


JOSEPH. oS. “MARINO, | 
Counsel. 2 


Federal Communications Comission : na, 


TABLE OF CONTENTS 


STATEMENT OF QUESTION PRESENTED 

COUNTERSTATEMENT OF THE CASE 
Background 
Denial of Motion to Impound Profits 
Subsequent Actions 

ARGUMENT 
THE COMMISSION'S DECISION PERMITTING LAMAR 
LIFE TO CONTINUE TO OPERATE THE STATION AND 
TO RETAIN PROFITS UNTIL SELECTION OF AN 
INTERIM OPERATOR FOR THE FACILITIES WAS A 
REASONABLE ONE AND WITHIN THIS COURT'S 
MANDATE. 

CONCLUSION 


APPENDIX 


TABLE OF AUTHORITIES 


Cases: 


Community Broadcasting, Inc. v.- F.c.C., 107 
U.S. App. D.C. 95, 274 F.2d 753 (1960). 


*Consolidated Nine, Inc. v. F.C.C., 131 U.S. 
App. D.C. 179, 403 F.2a 585 (1968). 


*Lamar Life Broadcasting Co., 26 F.c.Cc. 2d 100 
(1970), affirmed per Curiam, March 17, 1971, 
Case No. 24,613, cert. den., U.S. 
(hunes2r. DIM}. ae 


*office of Communication of the United Church 
of Christ v. F.c.c., 136 U.S. App. D.C. 112, 
425 F.20 543, rehearing denied 138 U.S. App. 
D.C. 120, 425 F.2d 551 (1969). 


Administrative Decisions: 


*Communications Improvement, Inc., 29 F.C.C. 2d 
468 (1971). 


*Lamar Life Broadcasting Co., 22 F.C.C. 2d 47 
(1970) - 


Lamar Life Broadcasting Co., 25 F.C.C. 2a 101 
(1970). 


Lamar Life Broadcasting Co., 25 P.C.C. 2d 619 
(1970) - 


* Cases and other authorities chiefly relied upon 
are marked with an asterisk. 


(ii) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,953 
CIVIC COMMUNICATIONS CORPORATION, 
Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LAMAR LIFE BROADCASTING COMPANY, 
DIXIE NATIONAL BROADCASTING CORPORATION, 


COMMUNICATIONS IMPROVEMENT, INC., 
Intervenors. 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
STATEMENT OF QUESTION PRESENTED* 


Did the Commission act contrary to this Court's 


mandate when it declined to impound the profits earned by 


Lamar Life Broadcasting Company from the operation of a 


television station pending the selection of an interim 


operator for the channel? 


*7 This case emanates from a proceeding held pursuant to 
the mandate in Office of Communication of the United 

Church of Christ v. F.C.C., 138 U.S. App. D.C. Ti2, 425 F.2d 
543, rehearing denied, 138 U.S. App. D.C. 120, 425 F.2d 551 
(1969). See also Lamar Life Broadcasting Co., 26 F.C.C. 2a 

100 (1970), affirm@a@ pér curiam, March I7, 1971, Case No. 

24,613, cert. den. U.S. . While the instant case 

has not previously been before the Court, its =asect matter 

is interrelated with these earlier cases. 


-2- 
COUNTERSTATEMENT OF THE CASE 
‘This appeal challenges only one of several 


interrelated actions of the Federal Communications 


Commission designed to implement this Court's decision 


in Office’ of Communication of the United Church of Christ 
v. F.C.C., 138 U.S. App. D.C. 112, 425 F.2d 543, rehearing 
Genied, 138 U.S. App. D.C. 120, 425 F.2d 551 (1969). The 
Commission's other actions (1) authorizing Communications 
Improvement, Inc. (intervenor in this case) to operate 
television Channel 3 on an interim basis pending the 
selection’ of a regular licensee; (2) terminating Lamar 
Life's operating authority for that channel; and (3) impounding 
Lamar Life's net profits after the effective date of CILI's 
interim authorization, have already been reviewed and 
sustained! by this Court in Lamar Life Broadcasting Company 
v. F.C.C., Case No. 24,613, orders dated March 17, 1971, 
and June 4, 1971, cert. denied, U.S. __ (June 21, 1971). 


The present case is an appeal from the Commission's 


Memorandum Opinion and Order, FCC 70-125, released February 2, 
1971 (3.A. 28-34), denying appellant Civic Communication 
Corporation's request to impound profits earned by Lamar 

Life Broadcasting Company before the effective date of 

CII's interim operation. CII has been allowed to intervene 


and supports appellant Civic's request to impound profits. 


Background 


In its decision in the second Office of Communi- 
cation case, supra, this Court held that, in view of the 
Commission's prior finding that the conduct of the renewal 
applicant (Lamar Life) prevented the grant of a full term 
license, the burden was on Lamar to demonstrate that it 
was in the public interest for its license to be renewed. 
Lamar having failed to meet this burden, the Court! con- 
cluded that a grant of its application must be vacated and 
the Commission was directed to invite new applications to 


be filed for the license. The Court declined to disqualify 


Lamar from filing a new application or seeking interim 


opeation; however, it directed the Commission | 


* * * to consider a plan for interim 
operation pending completion of its 
hearings; if it finds it in the public 
interest to permit the present licensee | 
to carry on interim operations, that 
alternative is available. The Commission 
is free to consider whether net earnings 
of the licensee should be impounded by | 
the Commission pending final disposition 
of this License application. (emphasis | 
added). 138 U.S. App. D.C. at 119 


425 F.2d at 550. 


| 


| 
Pursuant to the Court's mandate, filed October 21, 


1969, the Commission on December 5, 1969, released an order 


| 


vacating the grant of Lamar's renewal application, and 


i 
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inviting new applications for the facilities. Lamar was 
given temporary authority to remain on the air “until the 
Commission establishes an interim operation" (J.A. 1-3). 
he order provided that new applications must be filed 
sixty days. (J.-A. 3). 
enial of Motion to Impound Profits 
On December 10, 1969, Civic Communications Corpo- 
ration, a regular applicant for the television channel, 
filed a petition to impound Lamar's profits pending the 
selection of an interim operator. (J.A. 4-11). The 
Commission denied this request on February 2, 1970 (J.A. 28-34) 
essentially on the ground it anticipated no delay in the 
establishment of an interim operation. The Commission 


stated: 


1/7 with respect to this temporary authorization the 


Gommission stated (J.A. 2, fn. 4): 


ince the Court's mandate would have permitted 
Lamar to be the interim operator, we believe that this 
temporary authorization is well within that mandate. 
We also believe that any prejudice resulting from 
this temporary authorization will be minimal. Lamar 
need make no new investment since the station is in 


operation, and no positive feature of Lamar's con- 
tinued operation will be taken into account in the 
comparative proceeding. This operation will be under 
the terms, conditions and specifications presently 


outstanding. 
The validity of this authorization has not been challenged 
on appeal. 


We fail to see how any significant 
disadvantage will accrue to Civic or any) 
other applicant, or any corresponding 
advantage inure to Lamar, by permitting | 
it to retain profits during this short | 
prehearing period. We do not anticipate | 
the delay in reaching this matter hypo- © 
thesized by Civic. As we stated on our | 
Order of December 3, 1969, we will make a 
determination in this regard when we dispose 
of the question as to an interim authoriza- 
tion, not, as suggested by Civic, when the 
interim operator begins broadcasting. We 
see no prejudice resulting from our action. 
Moreover, by delaying a decision as to this 
question until after the cut-off date for 
filing competing applications has passed, 
we shall have the benefit of being able to 
view all competing applications, including 
those for interim authorizations and sugr 
gestions for disposition of profits. Since 
we believe our action to be within the mandate 
of this court, we conclude that the petition 
to impound profits must be denied. (J.-A. 32). 


Appellant Civic sought review of the Commission's Memo- 


| 
randum Opinion and Order in this Court on February) 18, 1970. 


Thereafter, Civic did not press its appeal and chose instead 


to await the outcome of other Commission and Court) actions. 


Subsequent Actions 
As previously noted, this Court's mandat 


issued on October 21, 1969; shortly thereafter on 


December 5, 1969, the Commission released an order inviting 
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new applications for the facilities (J.A. 1-3). Five 
applications for a regular license, including those of 
appellant Civic and Lamar Life, were filed by the cut-off 
date, February 5, 1970. They were processed and desig- 
natea@ for a comparative hearing by order released May 4, 
1970. Lamar Life Broadcasting Co-., 25 F.C.C. 2d 101. 

In its December 1969 order the Commission had 


also invited applications for interim operation. (J.A. 1-3). 


Because of ' some confusion about the cut-off for filing 


interim applications, the Commission granted the request 
of intervenor CII for additional time to prepare and file 
an interim application. It established April 27, 1970, as 
the cut-off date. See Lamar Life Broadcasting Co., 22 
P.C.C. 24 47. Interim applications were received from 
Lamar and Channel 3 of Jackson, who had also filed regular 
applications for the facilities and from intervenor CII, 
who is not a regular applicant for the facilities. These 
applications were received by the cut-off date, processed, 
and on September 8, 1970, the Commission released its 
decision granting CII's interim application. Lamar Life 


Broadcasting Co., 26 P.C.C. 2d 100. 


Its decision, the Commission explained, was 
| 


based largely on the fact that CII was not an applicant 
for a regular license, thus avoiding "any possible 
prejudice to the applicants whose mutually exclusive 
applications have been designated for hearing, and is 

in keeping with the principles enunciated in Community 
Broadcasting Co., Inc. v. F.C.C., 107 U.S. App. D.c. 95, 
274 F.2d 753 (1960) .. . The lack of prejudice is of 
controlling comparative significance and outweighs all 
other comparative factors. ... " Since profits from 


CII's interim operation were to be devoted to nonprofit 


educational broadcasting in Mississippi, this plus the 


inherent weaknesses of joint operation made up of appli- 


ecants for regular authority, also weighed in CII's favor. 


26 F.C.C. 2d at 107-109. | 
Lamar's operating authority was terminated with 

the authorization of CII's interim operation; Nonenere 

the Commission stayed the effect of its decision until 


thirty days after this Court acted on Lamar's motion for 


stay of that decision. Lamar Life Broadcasting Cé., 
25 F.C.C. 2d at 620. 
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On September 23, 1970, fifteen days after the 
release of the Commission's decision authorizing CII to 
establish 4n interim operation and terminating Lamar's 
operation, Lamar filed with this Court a motion for 
stay and for immediate decision on the merits. Lamar 
Life Broadcasting Co. v- F.C.C., Case No. 24,613. 

Lamar'’s motion was opposed by the Commission, CII, and 
other parties. On March 17, 1971, this Court by a per 
curiam order affirmed the Commission's decision termi-~ 
nating Lamar's operation and granting cil interim authori- 
zation, and dismissed the stay motion as moot. 

CII was not prepared to commence operation on 
April 17, 1971, the effective date of the Commission's 
decision (thirty days after this Court's order). Accord- 


ingly, the Commission ruled that Lamar could continue to 


operate the facilities until CII had filed a license 


application, a request for program test authority, and 

an executed copy of a required loan agreement. The 
Commission also ruled, however, that all profits generated 
after April 17, 1971, the effective date of CII's interim 
operation, would be placed in escrow and ultimately turned 


over to CII for distribution as specified in the earlier 
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decision. Communications Improvement, Inc., 29 FiC.C. 

2a 468 (Appendix A eee CII has now compatted with 
these conditions and its interim operation commenced on 
June 14, 1971. 

Appellant Civic and intervenor CII now press 
this appeal contending that the Commission should have 
also impounded Lamar's profits from either June 20, 1969, 
when this Court filed its second decision reversing the 


renewal of Lamar Life's license; September 5, 1969, when 


this Court denied rehearing; or December 5, 1969, when 


| 
the Commission invied the filing of new applications for 


the television channel. 


27. These subsequent developments were brought to} the 
Court's attention both by the Commission and Lamar in 
motions dealing with the effect of the stay of mandate 
in Case No. 24,613. In an order dated June 4, 1971, the 
Court denied Lamar Life's motion for clarification but 
refused to stay the effect of the Commission's actions 
when it indicated that "the Court considers there’ to be 
no stay on the transfer of operating authority for the 
station currently. in effect." / 
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THE COMMISSION'S DECIS 

OQ RETAIN PROFITS UNTI 

INTERIM OPERATOR FOR THE FACILITIES WAS A 

REASONABLE ONE AND WITHIN THIS COURT S 

MANDATE. 

Civic and CII's brief advances two major con- 
tentions: Since the Commission chose to impound 


Lamar'’s profits after it had authorized an interim 


operation on the channel rather than at some earlier 


@ate, it made the contest for regular authorization an 


uneven one because Lamar was able to realize revenues it 
was allegedly not entitled to (Br. pp- 12-20). And the 
delay in impounding the profits was an unreasonable 

one (Br. pp- 21-33 ). We will show that the Commission's 
action was entirely reasonable and that appellant's con- 
tentions, though stated in terms of alleged violation by 
the Commission of the mandate in the second Office of 
Communication case, amount to a considerable extent in 

an attack on the terms of that mandate. Thus while it 

is argued (Br- pp- 12-15) that Lamar had no valid right 


to operate, this Court made clear that continued operation 


Sal = 


by Lamar was permissible either on a short term basis, 


as the Commission ordered, or until selection of a 
I 
regular licensee. 138 U.S. App. D.C. at 119, 425 F.2d 


at 550. And though it contends (Br. pp. 15-17) that Lamar 


had no right to retain operating profits, the Court made 


clear that this was a matter the Commission was "free 
i 
| 
| 


to consider" one way or another. 


1. In remanding the case for further proceedings, 


this Court instructed the Commission to invite the filing 


of new applications for the station, The Court declined 
to disqualify Lamar Life from filing a new application; 


in fact, it indicated that the Commission could, i 
| 
public interest required it, permit Lamar Life to carry 


on an interim operation pending completion of the hearing 
to select the regular applicant for the facilities. The 
Court indicated that in the event Lamar Life was selected 
as the interim applicant,"The Commission is free to con- 


sider whether net earnings of the licensee should be 


| 
impounded by the Commission pending final disposition of 


this license application." (Emphasis added.) 138 U.S. 


App. D.C. 119, 425 F.2d at 550. 
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On December 5, 1969, after receipt of the 
Court's mandate, the Commission invited the filing of 
new applications for the channel and authorized Lamar 
to continue operating the station pending selection of 
the interim operator. Supra, p- 4. Civic and CII do not 
challenge these actions. They do imply that there was 
undue delay in the Commission's selection of an interim operator, 
We respectfully submit that the record does not support 
their claim that there was nearly a delay of two years 
in implementing this Court's mandate. 

As detailed in our Counterstatement, supra, 
pp. 5-9, actually little more than ten months passed 
(October 21, 1969, to September 8, 1970) before CII's 
operation was authorized. During this time the 
Commission set aside a sixty day period for filing new 
applications for the channel, and an additional eighty 
d@ays time for filing interim applications, largely for 
CII's benefit. Five applications for regular facilities were 
received, and processed by the Commission's staff, which 
scrutinize the applicants’ engineering, financial, and 


other basic qualification requirements. These applications 


were designated for hearing on May 4, 1970. Three applica- 


tions for interim authority were received, processed, and 
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CII's proposal was granted on September 8, 1970. | 


| 
| 
| 
| 
i 


The 
Commission stayed its action authorizing CII's interim 
operation until the Court could act on Lamar's motion 
for stay. Thus, in less than ten months the Comninaion 
selected an interim operator in accordance with aise 
Court's mandate. The remaining time, September 1970 to 
April 1971, was a period over which the Commision had no 
control since the matter was pending in Court on Lamar's 

‘motion for stay ana for immediate aecision on tne eens 
The Court decided, as it reasonably could, that it would é 
be more orderly to consider the merits before acting 
on Lamar's motion for stay- Thereafter, even though CII 
was not prepared to commence operation on the effective 
date of its authorization, the Commission did impound 
Lamar's profits. Thus there is no merit to the charge 
of undue delay. | 

2. In its decision granting CII's interim applica- 
tion the Commission stressed that because CII was not a 
regular applicant for the facilities its selecticn would 
eliminate the type of prejudice which this Court had 


warned against in Community Broadcasting, Inc. v- F.C.C., 


| 


-14- 
3/ 

107 U.S. App. D.C. 95, 274 F.2d 753 (1960). The lack 
of prejudice to the comparative hearing was found to be 
a significant ‘controlling factor. Reliance was also 
placed on the fact that profits from CII's interim 
operation were to be devoted to nonprofit broadcasting 
an@ educational interests in Mississippi. This 


Commission decision, implementing this Court's mandate, 


was supported by both Civic and CII and was affirmed 


by this Court on March 17, 1971. Supra, pp. 6-8. 


Civic and CII do not disagree with the 
Commission's action permitting Lamar Life to maintain 
existing ‘television service in the area pending selection 
of an interim operator. They challenge only the Commission's 
refusal to impound the profits earned by Lamar during that 
time, arguing that "Lamar had no vested right to operate 
on Channel 3 or to receive its profits thereafter. Its 
operation was at the sufferance of the Commission which was 
"free to consider whether net earnings of the licensee 
should be impounded . . -'" (Br. 14.) The Commission did 
37 In Community, this court held that the comparative 
hearing contemplated by the Ashbacker case might be 
prejudiced if the Commission were to authorize one of 
the applicants to operate the station during the pendency 
of the hearing. The Court stressed that the Commission 
being composed of mortal men would not be able to ignore 


the fact that the interim operator had expended con- 
sideragle sums in constructing the station. 
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consider Civic's motion to impound profits but it | 


cluded that no significant disadvantage would acer’ 
| 


to Civic if Lamar were permitted to retain profits 
during the time required to select an interim operator. 
The Commission indicated that it did not anticipate any 
undue delay in selecting an interim operator for the 
facilities. Civic and CII now assert that the refusal 
to impound profits was not fair to the other regular 
applicants for the facilities since Lamar could use 
those profits to finance the cost of the comparative 


hearing. Failure to impound the profits, according to 


Aaa P an oa as 
Civic and CII, gave rise to the type of prejudice 'this 


Court warned against in Community, supra, and Consolidated 
4/ 
Nine. (Br. 17-21.) 


The reliance on Community and Consolidated Nine 
is misplaced. In Consolidated Nine, appellants also argued 
that it would be unfair to permit an applicant to| finance 
comparative hearing costs from broadcast profits derived 


from an interim operation. While the Court reversed the 


47 Consolidated Nine, inc. v. F.C.C., 131 U.S. ape. D.C. 
179, 403 F.2d 585 (1968). 
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Commission's decision for other reasons, it rejected 
this contention because “the only relevance of the 
economic pressures on the parties is in determining 
whether those pressures will influence the [Commission's] 
choice of the licensee. This was the thrust of our 
holding in Community." Earlier in the opinion the Court 
had stressed that “[t]he factor that this Court identified 
in Community as most heavily prejudicing the rights of 
competing applicants by an interim grant was an invest- 
ment made by the successful applicant for interim 


authority." 131 U.S. App. D.C. at 188, 403 F.2d at 594 


Here, of course, there is no complaint of this kind 
5/ 


of prejudice. 

3. It is clear that under this Court's mandate 
(Office of Communication, supra, 138 U.S. App. D.C. at 119, 
120, 425 F.2a 550, 551) the Commission could have authorized 
Lamar to operate the station pending the selection of a 


regular licensee and was free to authorize Lamar to retain 


as a 
57 Nor has Civic substantiated the Claim of prejudice to 
Itself. Civic is a regular applicant for the station and 
is composed of persons who assert that they are financially 
qualified to operate the station. It has made no showing 
that its principals (including the wealthy president of a 
bank, J-A.'15) are unable to bear the cost of the hearing 
from their original assets, or subsequent profits, salaries, 
and investments. It is also significant that none of the 
other regular applicants to the hearing claimed before the 
Commission that they would be prejudiced or have sunvorted 
Civic's appeal. 
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profits during that entire period. Since no one else was 
ready to operate the station before the selection of an 
interim operator, it was perfectly reasonable for the 
Commission to permit Lamar to continue operating the 
station and to retain profits pending the selection of an 
interim operator. The Commission thereby proadedl ior 
"continued service to Jackson, for which. . . there isa 
definite need . . . [and retained] more flexibility in 
choosing the best possible interim operator" Gpaence fn. 4). 
Thereafter the Commission acted promptly and selected CII 
as the best possible applicant which would least prejudice 
the outcome of the comparative hearing to select a regular 


licensee. As soon as this Court acted on Lamar's 
| 
motion to stay that decision, the Commission impounded 


i 
Lamar's profits even though CII was not prepared to 


commence the interim operation. 


In sum, we submit that the Commission's actiors 


implementing this Court's mandate (most of which have 
already been affirmed by this Court) struck a reasonable 


balance between the competing interests and that C 


and CII in this appeal are trying to involve this 


— 1s) — 
in a matter it left to the Commission for resolution 
“on such terms as it [the Commission] sees fit." 138 U.S. 


App. D.C. at 120, 425 F.2d at 551. 


CONCLUSION 
Accordingly, the order of the Federal Communications 


Commission should be affirmed. 


Respectfully submitted, 


RICHARD E. WILEY, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


JOSEPH A. MARINO, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


August 17, 1971. 


Appendix A 


Before the 2 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the matter of: 


COMMUNICATIONS IMPROVEMENTS, INC. File No. BPCTI-11 
Jackson, Mississippi 


Motion to discontinue operation 
and to impound profits 


MEMORANDUM OPINION AND ORDER 
Adopted: May 19, 1971 Released: May 21, 1971 


By the Commission: Commissioners Bartley and Robert E. Lee absent. 
Commissioner Johnson concurring in part and 
dissenting in part. 

1. Now under consideration are: (a) a motion filed April 20, 

1971, by Communications Improvement, Inc. (CII), grantee-of an interim 

authorization to operate a commercial television broadcast station on 

channel 3, Jackson, Mississippi, seeking an order from the Commission 
that would (1) require Lamar Life Broadcasting Company (Lamar) to 

discontinue operation of television broadcast station WLBT, channel 3, 

Jackson, Mississippi, (2) impound the profits generated by the station 

since September 8, 1970, and (3) in the alternative, give a declaratory 

ruling that our stay of the effective date of the grant of interim 
authority to CII expired on April 17, 1971; and (b) an opposition to 


the motion filed April 26, 1971, by Lamar. 1/ 


2. CII's motion arises out of the following events. In Lamar 
Life Broadcasting Company, 25 FCC 2d 101, released May 4, 1970, we 
designated for comparative hearing five competing applications for a 
construction permit to operate a commercial television station on chan- 
nel 3, Jackson, Mississippi. Subsequently, we granted interim authority 
to CII to operate station WLBT(TV) pending the outcome of a final determi- 
nation on the applications in hearing, Lamar Life Broadcasting Company, 


l/We consider ClI's motion to be one for temporary relief ander section 
1.45(d) of our rules. Under that rule, no reply pleadings are permitted. 
We therefore deny CII's motion to accept a reply pleading filed May 3, 
1971. We also deny Lamar's motion to file a supplemental pleading, 

filed May 3, 1971, to respond to CII's reply. 


26 FCC 2¢ 100, 20 RR 2d 167, released September 8, 1970. In Lamar 
Life Broadcasting Company, 25 FCC 2d 619, released September 16, 1971, 
we denied Lamar's petition for stay pending judicial review. We did 
order, however, that: 

if Lamar Life Broadcasting Company notifies the 
Commission within two (2) days of the release date 

of this Order that it intends to seek a stay from 

the United States Court of Appeals for the District 

of Columbia Circuit and seeks such a stay within seven 
(7) idays of the release date of this Order, our Memoran- 
dum Opinion and Order, Lamar Life Broadcasting Company, 
FCC 70-957, released September 8, 1970, IS STAYED until 
thirty (30) days after the Court acts on Lamar Life 
Broadcasting Company's motion for stay. (25 FCC 2d at 
620). 


Lamar seasonably filed a motion for stay with the Court and thereby came 
within the terms of the quoted language. On March 17, 1971, the Court 
issued a per ¢uriam order (Case No. 24,613) upholding our September 
8th decision on the merits and dismissed as moot related motions, 
including Lamar's motion for stay pending appeal. On March 30, 1971, 


Lamar filed with the Court a petition for rehearing of the per curiam 


order and suggested a rehearing en banc. The Court denied that 
petition on April 30, 1971. On May 14, 1971, the Court granted 
Lamar’s motion to stay mandate until May 30, 1971. 


3. Lamar takes the position that an opinion of the Court of 
Appeals is not self-executing 2/ and that it takes the issuance of a 
mandate for the Court to "act." 3/ Pending court, action, according to 
Lamar, the Commission may preserve the status quo, but, may not decide 
substantive rights that ere the subject of the appeal.4/ Since the Court 
has stayed its mandate, and since Lamar has petitioned for a writ of 
certiorari from the Supreme Court which automatically stays the issuance of a 
mandate under Rule 41 of the Federal Rules of Appellate Procedure, Lamar conclude} 
that the Court has not "acted." Thus, Lamar asserts, the stay of the 


2/Citing Petition of Buscaglia, 145 F. 2d 428 (lst Cir. 1944). 


3/ Citing Merrimack River Savings Bank v. Clay, 219 U.S. 527, 31S. Ct. 
295 (1911); Gill v. Commissioner of Internal Revenue, 306 F. 2d 902 
(3rd Cir. 1962); and Bailey v. Henslee, 309 F. 2d 840 (8th Cir. 1962). 


4/ Citing Newton v. Consolidated Gas Co., 258 U.S. 165, 42 S. Ct. 264 
(1922) 


effective date of the grant of interim authority to CII is still in 

effect under the terms of the Commission's Memorandum Opinion) and Order 

to September 16, 1970, which is cited and, in part, quoted above. 

Since the stay and the merits of the case both go to the issue of 

whether Lamar is to continue operation of station WLBT(TV), Lamer also 

contends that a grant of CII's motion would not preserve the status quo 

but would decide the substantive issue before the Court. Lamar urges, 

therefore, that the stay should remain in effect to preserve the 

status quo so as not to "oust the Court of its jurisdiction." 
4, CII tekes the position that the Commission expressly denied 

a petition for stay pending judicial review on the merits. The Commission's 

stay, CII argues, was only to afford Lamar an opportunity to seek a stay from 

the Court. The Court has now issued a decision on the merits and dismissed 

the motion for stay as moot. CII contends that if the Commission's stay 

order is interpreted, as Lamar does, to require the issuance of a mandate 

".. the effect would be that Lamar would obtain under paragraph 4 (quoted 

above) of the Commission's stay order the very relief which the Commission 

expressly denied..." . 
5. In our decision of September 16, 1970, we denied Lamar's 

request for a stay pending judicial review of the entire proceeding. 

Instead, we granted a stay solely to afford the Court the opportunity 

to pass on a motion for stay to be filed by Lamar. Lamar would read 

our decision as granting, rather than denying, its motion for stay 

pending judicial review. It is true, of course, that a court techni- 

cally acts on the merits by issuing a mandate. However, & mandate is 

not issued as to orders disposing of motions for stay. Thus, the 

Court "acts" on a motion for stay by issuing its order. In this case 

this was done by the Court's order of March 17, 1971, in Case No. 

24,613. We had anticipated that the Court would have acted on the 

motion for stay prior to a decision on the merits. We do not believe, 

however, that a different result obtains because the Court issued a 

decision on the merits and, in the same document, dismissed as moot the 

motion for stay. We are of the view, therefore, that the Court has 

acted and that our stay has dissolved by its own terms.= Accordingly, 

we hold that the grant of interim authority to CII was effective at 3:00 a.m., 

April 17, 1971. As will be seen below, if Lamar wishes to seek @ judicial 

stay of our action, there will be time to file an appropriate petition. 


5/In our opposition to Lamar's motion to stay mandate, we advised the 
Court that this was our interpretation and that, unless the Court 
expressly directed otherwise, the Commission would feel free to reach @ 
decision on the motion now under consideration. Lamar, responding to that 
pleeding, urged that any order staying the mandate should make clear that 
the effective date of our grant of interim authority to CII is also to be 
stayed. The Court considered those pleadings but declined to add the 


language suggested by Lamar. 


° 


6. Lamar nevertheless continues to operate station WLBT(TV) 

based on its interpretation of when the Court "acts." This brings 
us to the question of the disposition of profits resulting from Lamar's 
continued operation of the station. CII urges that we impound profits 
from September S, 1970, the date of release of our Memorandum Opinion 
and Order granting CII's application for interim authority. However, 
having once declined to impound profits, Lamar Life Broadcasting Company, 
21 FCC 2d 277, 18 RR 2d 274 (1970), we agree with Lamar that impounding 
of profits as of that date would be unconscionable. We do believe that 
it is appropriate, in these circumstances, to impound profits as of the 
ffective date of the grant of interim authority; that is, April 17, 
1971. In this manner, we shall continue the station's service to 
Jackson, but shall not permit Lamar to profit by its continued operation. 
We expect the profits to be deposited in an escrow account at a financial 
institution that is mutually acceptable to CII and Lamar. In determining 
profits, we shal! require Lamar to use the accounting practices and 
procedures it now uses for Federal income tax purposes. We shall also 
require that Lamar provide us and/or CII with an accounting at such 
intervals as we may deem appropriate. 


7. There is good reason for permitting Lamar to continue 
operation of station WLBT(TV) for a brief period, since CII is not in 
a@ position to take over operation of the station. It has not filed 


a license application, a request for program test authority, or a 
request for aicall sign. In addition, Lamar alleges that a loan to 

CII from the lnited Methodist Church, upon which we relied in finding 

cit financially qualified, has not been reduced to final form. 
Accordingly, CII should submit as soon as possible a license applica- 
tion, appropriate requests for program test authority and for a call 
sign, and an executed copy of an appropriate loan agreement for $300,000. 


8. After CII files all the material requested above, we believe 
that it is appropriate to permit the parties a further ten-day period to 
complete their negotiations as to employees, the leasing of facilities, 
and other aspects of the transfer. Although both Lamar and CII allege 
that, to date, the other has not been negotiating as expeditiously.as 
it might, we do not believe that a significant question as to a lack of 
good faith has been raised. We expect good faith bargaining will result 
in a satisfactory agreement within the further ten-day period specified 


above. JU the execution of a satisfactory agreement between Laper and 
CII, any funds in the escrow account will turned over to CII for 


distribution in accordance with its representations to us. 


9. Accordingly, IT IS ORDERED that, to the extent indicated 
above, the Motion of Communications, Improvement, Inc., IS GRANTED, 
and in all other respects IS DENIED. 


10. IT IS FURTHER ORDERED that Lamar Life Broadcasting Company 
WILL PLACE IN ESCROW all profits generated by the operation of station 
WLBT(TV) after 3:00 a.m., April 17, 1971, in a financial institution 
that is mutually acceptable to Lamar Life Broadcasting Company and 
| 


Communications Improvement, Inc. | 


11. IT IS FURTHER ORDERED that "profits" shall be determined 
by the accounting practices and procedures used by Lamar Life Broadcasting 


Company for Federal income tax purposes. | 


| 

12. IT IS FURTHER ORDERED that Lamar Life Broadcasting Company 

shall submit an accounting of profits to the Commission and/or Communica- 

tions Improvement, Inc., at the Commission's request at such intervals as 
we may deem appropriate. | 
| 


13. IT IS FURTHER ORDERED that Communications Improvement , Inc., 
SHALL SUBMIT a license application; appropriate requests for program test 
authority and for a call sign; and an executed copy of an appropriate 
loan agreement for $300,000. 

14. IT IS FURTHER ORDERED that when Communications Improvement, 
Inc., complies with all the requirements of paragraph 13, above, Lamar Life 
Broadcasting Company and Communications Improvement, Inc., shall have an 
additional ten (10) days from that date to reach an agreement as to the 
transfer of operation of station WLBT(TV) to Communications) Improvement, Inc., 
and, upon the execution of that agreement, any funds in the! escrow account 
SHALL BE PAID to Communications Improvement, Inc. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 
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BRIEF FOR INTERVENOR, 
LAMAR LIFE BROADCASTING COMPANY 


Statement of Question Presented 


Intervenor, Lamar Life Broadeasting Company (herein- 
after “Lamar”), is in accord with the statement of the 
question or issue on appeal as presented in the Brief for 


Appellee (hereinafter “Commission”). 


Statement of the Case 


Lamar will not burden the Court with a full restatement 
of the case. Lamar agrees essentially with the statement of 
the case as set forth in the Commission’s brief. Only a few 
additional considerations, prompted by the thrust of Appel- 
lant’s brief, require attention. 


The joint brief of Appellant, Civic Communications Cor- 
poration (hereinafter “Civic”), and Intervenor, Communi- 
cations Improvement, Inc. (hereinafter “CII”), devotes 
much of its space to the contention that Lamar has sought 
to delay the selection of an interim grantee in order to 
enjoy the benefits of the profits which Civic and CII seek 
to impound. The actions of Lamar in pursuing its lawful 
remedies will not support this conclusion. 


First, it must be emphasized that when the Commission 
called for the filing of new applications for Channel 3 by 
a cut-off date of February 5, 1970, only Lamar and Chan- 
nel 3, Inc. requested interim operating authority. At that 
point in time, neither the ultimate interim grantee, CII, 
nor the other interim applicant, Channel 3 of Jackson, a 
Joint Venture, were in existence. (See Brief for Civie and 
CI, p. 9). When CII was created, both Civie and CII (as 
well as the other permanent applicants) requested the 
Commission to delay the date for the filing of interim ap- 
plications until CII and others could complete their interim 
applications. Lamar opposed the requested delay. How- 
ever, by Order, released March 12, 1970, the Commission 
granted the extension of time requested by Civic and CIT 
to April 27, 1970. Lamar Life Broadcasting Co., 22 F.C.C. 
2d 47 (1970). 


1A copy of the Commission’s Order of March 12, 1970, is re- 
printed in the Appendix to this Brief for the Court’s convenience. 
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On April 27, 1970, three interim applications were filed: 
(1) by Lamar, (2) by CI, and (3) by Channel 3 of 
Jackson, a Joint Venture. Inasmuch as the Commission’s 
Order of March 12, 1970 indicated that it would hold no 
hearing or oral argument on the interim proposals, (a 
procedure contrary to the Commission’s practice in past 
interim situations), but would decide the matter on the 
pleadings, Lamar filed pleadings directed to what it be- 
lieved to be infirmities in the competing applications—as 
was its right. CII and Civie filed responsive pleadings— 
as was their right. The pleading cycle ended in June of 
1970. Thereafter, on September 8, 1970, the Commission is- 
sued its Order choosing CII as the interim grantee. Lamar 
Life Broadcasting Co., 26 F.C.C. 2d 100 (1970). 


Acting with all dispatch, Lamar appealed the September 
8, 1970, Order on September 10, 1970 (Lamar Life Broad- 
casting Co. v. FCC, Case No. 24613). On September 23, 
1970, Lamar filed with this Court a motion for stay pend- 
ing appeal, coupled with a request for immediate decision 
on the merits—a course of action that can hardly be de- 
scribed as dilatory. Because of case backlog or for other 
reasons best known to the Court, that motion was not 
acted upon until Mareh 17, 1971, when the Court, in a 
per curiam decision, decided the appeal on the merits, 
affirmed the Commission’s grant of interim authority to 
CII, and dismissed Lamar’s motion for stay as moot.* 


Following the denial of a timely petition for rehearing 
by Lamar, this Court stayed its mandate pending Lamar’s 
petition for writ of certiorari to the Supreme Court.* On 
May 21, 1971, while the stay of mandate was in effect, 


?Lamar Life Broadcasting Co. v. FCC, Case No. 24613. Sept. 
Term, 1970, Order of March 17, 1971. 


3 Case No. 24613, Orders of April 30, 1971 and May 14, 1971. 
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the Commission issued 2 Memorandum Opinion and Order* 
directing CLI to file an application for license and program 
test authority. The Order further provided that the profits 
from the operation should be placed in escrow from April 
17. 1971. the effective date of the Commission's decision 
granting interim authority to CLL until C1 qualified to 
take over the operation of WLBT—which it had not then 
done—and that such profits should thereafter be turned 
over to CII. 


Upon the filing of a license application by CLI, and its 
negotiation of an appropriate loan agreement to finance its 
operation, a lease arrangement between Lamar and CII 
was concluded and the operation of the station turned over 
to CII on June 14, 1971, with the profits from April 17. 
1971. to June 14, 1971. to be paid by Lamar to CI. 


One other fact should be set straight. Throughout the 


joint brief of Civie and CII, the erroneous estimate is made 
that Lamar’s profits from WLBT per annum have ap- 
proximated $500,000 “in recent years.” (See, ¢.g., Joint 
Brief, p. 2, fn. 3) At page 19 of the joint brief an esti- 
mate of profits for the period June 20, 1969, to April 17, 
1971, is placed at approximately one million dollars. There 
is no factual foundation for these estimates. 


It must be noted that the $500,000 figure, which is based 
solely upon Lamar’s 1969 earnings, is a pre-tax figure. The 
after-tax profits would approximate one-half of that 
amount. Moreover, the year 1969 was an unusually good 


* Communications Improvement, Inc., 29 F.C.C. 2d 468 (1971). 


* The taxes on Lamar’s profits for the period here involved have 
been paid to the Federal government. If Civie and CII contend that 
pre-tax profits should be impounded, and if such contention should 
be confirmed, then presumably Lamar would be entitled to recoup 
its tax payments and the Federal government and the taxpayers 
would stand a substantial loss. 
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business year. Prior years did not approach this figure in 
magnitude. Moreover, the year 1970, which is the year to 
which this appeal is primarily related, was far less profit- 
able than 1969, industry-wise and in Lamar’s case, ap- 
proaching only half of the 1969 figure. Further, the esti- 
mates advanced in the joint brief fail to take into account 
that a portion of Lamar’s income was from investments 
and other non-broadcast sources which would not be prop- 
erly subject to impounding in any event. Civic and CII 
also overlook the fact that Lamar would be entitled to sub- 
stantial credit for management services during the period 
involved in addition to a fair rental for the use of its 
facilities which in 1969-1970 were newer and of more 
value than they are today. In sum, the profit figures loosely 
quoted in the brief of Civic and CII are grossly over-stated. 


ARGUMENT 


The Commission’s Decision Declining to Impound 
Lamar’s Profits Until an Interim Operator Was Qualified 
to Assume Operation Was a Lawful Exercise of Discre- 
tion Within the Court’s Mandate. 


This Court’s decision of June 20, 1969, Office of Commu- 
nication of United Church of Christ v. FCC, 138 U.S. App. 
D.C. 112, 425 F.2d 543, rehearing denied en banc, 138 U.S. 
App. D.C. 120, 425 F.2d 550 (1969), vested the Commission 
with discretion in shaping the nature of the interim opera- 
tion of WLBT pending a resolution of the comparative 
hearing to choose a permanent licensee.* The language of 
the Court follows: 


®In Case No. 24613. Lamar Life Broadcasting Co. v. FCC, in 
which Lamar appealed the grant of interim authority to CII, 
Lamar contended that it was entitled. as a matter of statutory right, 
to continue operating WLBT as a hold-over licensee under Section 
307 (a) of the Communications Act of 1934, as amended, 47 U.S.C. 
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“The Commission is directed to consider a plan for 
interim operation pending completion of its hearings; 
if it finds it in the public interest to permit the pres- 
ent licensee to carry on interim operations that alterna- 
tive is available. The Commission is free to consider 
whether net earnings of the licensee should be im- 
pounded by the Commission pending final disposition 
of this license application.” (Emphasis supplied; 188 
U.S. App. D.C. at 119, 425 F.2d at 550.) 


Clearly, under this mandate, the Commission was em- 
powered to structure an interim operation in the manner 
it deemed best in the public interest. Indeed, it was em- 
powered. if it so concluded, to reject the interim proposal 
of CII and to authorize Lamar to continue operating 
throughout the entire course of the comparative proceed- 
ings. Moreover, the Commission was clearly given discre- 
tion to determine whether or not to impound profits at all 
and, if so, for what period of time. 


In its December 5, 1969 Order,’ from which this appeal 
is taken. the Commission reached a reasoned conclusion 
that it should defer the question of profit impoundment 
until all applicants were before it. At this point in time, 
the Commission was not aware of the number or identity 
of either the permanent or interim applicants, nor did it 


UES 


§ 307(d), and under Section 9( b) of the Administrative Procedure 
Act, 5 U.S.C. §558(c). Accordingly, Lamar urged that this Court’s 
mandate and the Commission’s decision granting interim authority 
to CII were invalid. However, Lamar’s contention was rejected by 
this Court’s Orders of March 17, 1971, and June 4, 1971, and 
certiorari was denied by the Supreme Court on June 21, 1971, 
Lamar Life Broadesating Co. v. FCC, et al.. —— U.S. 91S. 
Ct. 2256 (No. 1719, Oct. Term, 1970). Thus, the discretionary 
power of the Commission in carrying out the mandate of this 
Court’s decision of June 20, 1969, supra, has been expressly af- 
firmed. 


7 Lamar Life Broadcasting Co., 20 F.C.C, 2d 635 (1969). 
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know of what their proposals might consist. Certainly, 
its discretion encompassed the reasonable conclusion that 
its action should await that basic knowledge. Similarly, 
when Civic sought to impound Lamar’s profits by petition 
filed December 10, 1969, and when the Commission acted 
thereon on February 2, 1970,” that basic information was 
still yet to be placed before the Commission. Moreover, 
since the public would be served by continuing the opera- 
tion of WLBT until interim proposals could be filed and 
acted upon, it was clearly reasonable to permit Lamar to 
continue to operate the station until that decision was 
made. 


In its December 5, 1969, Order, the Commission expressly 
and carefully considered the mandate of this Court as well 
as the possibility of any prejudice to competing applicants. 
Said the Commission: 


“Since the Court’s mandate would have permitted Lamar 
to be the interim operator, we believe that this tem- 
porary authorization is well within that mandate. We 
also believe that any prejudice resulting from this 
temporary authorization will be minimal. Lamar need 
make no new investment since the station is in op- 
eration, and no positive feature of Lamar’s continued 
operation will be taken into account in the comparative 
proceeding.” (J.A. 2) 


Moreover, the publie’s need for continuation of the exist- 
ing service was taken into account. By continuing Lamar 
in operation for the temporary period until interim appli- 
cations could be filed and acted upon, the Commission 
reached the well-reasoned conclusion that it would “provide 
continued service to Jackson, for which we find there is 
a definite need, while at the same time, we have more flexi- 


8 Lamar Life Broadcasting Co.. 21 F.C.C. 2d 277 (1970). 
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bility in choosing the best possible interim operator.” 
(J.A. 2) 


Again, in disposing of Civic’s petition to impound in 
its Memorandum Opinion and Order of February 2, 1970, 
the Commission's reasoning was sound: 


“_.. by delaying a decision as to this question [im- 
pounding of profits] until after the cut-off date for 
filing competing applications has passed, we shall have 
the benefit of being able to view all competing appli- 
cations, including those for interim authorizations, and 
suggestions for disposition of profits. Since we be- 
lieve our action to be within the mandate of the court, 
we conclude that the petition to impound profits must 
be denied.” (J.A. 32; bracketed material supplied.) 


Certainly, the Commission’s action was well within the 
discretion vested in the agency by this Court’s mandate. 
Moreover, the reasonableness of its conclusions clearly 


dispel any notion that its discretion was abused. 


Lamar’s Pursuit of Its Legal Remedies Was Done with 
Dispatch and Provides No Ground for Finding the Com- 
mission’s Action to Be Unreasonable. 


Civic and CII urge that the temporary operation of 
Lamar lasted longer than was reasonable—a circumstance 
for which they would assess responsibility against Lamar 
as “an incentive to dilatory tactics” (Brief of Civie and 
Cll, p. 21). It is indeed true that the process of selecting 
an interim operator required considerable time as did the 
ultimate resolution of the appeal from the interim deci- 
sion. Unfortunately, expedition is not always the hallmark 
of litigation. Both agency and appellate decisions are some- 
times long delayed either by case backlog or other circum- 
stances. But to charge Lamar with responsibility for the 
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delay and to assess, in effect, punitive damages against 
it in the form of retroactive profit impoundment is wholly 
unjustified. 


As is set forth in the Statement of the Case, supra, it 
was Civic and CII who asked for an extension of time 
within which to file interim proposals. Lamar opposed the 
delay. Once the proposals were filed, Lamar, as a com- 
peting applicant for interim operation, had every right to 
file petitions to deny in opposition to the proposals of its 
opponents. Indeed, had it not done so, a failure to exhaust 
its administrative remedies so as to have proper standing 
to appeal might have resulted. Compare, Valley Telecast- 
ing Co. v. FCC, 118 U.S. App. D.C. 410, 336 F.2d 914 
(1964). 


Once the interim decision was rendered on September 
8, 1970, Lamar moved with dispatch, filing its notice of 


appeal with this Court two days later. In three weeks time 
Lamar had filed its motion for immediate decision on the 
merits—which embodied all of the arguments on the merits 
which it would have advanced had it proceeded with the 
longer, normal briefing approach. A request for immedi- 
ate decision on the merits can hardly be called dilatory. 


In the meantime, the Commission stayed the effective- 
ness of its interim decision until 30 days after action by 
this Court on Lamar’s motion for stay to the Court pend- 
ing appeal. The agency stay remained in effect, by its 
terms, until April 17, 1971, at which time the Commission’s 
grant of interim authority to CII became legally effective. 
Since that date Lamar’s profits have been impounded for 
the benefit of CII. 


Certainly, Lamar has done no more than to pursue with 
all dispatch the legal remedies to which it was entitled 
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in protection of its legal position. It should not be penal- 
ized—or, indeed, even criticized—for the exercise of its 
legal rights. 


Nor can the Commission’s action in deferring the im- 
poundment of profits until the validity of its interim de- 
cision was affirmed be properly set aside. The Commission 
deferred action on profit disposition until it could prop- 
erly, and within the framework of due process to all interim 
applicants, study and decide upon that applicant deemed 
by it to be best qualified. Its decision to grant CII was 
grounded on the premise that a grant of interim authority 
to a non-permanent applicant promised the least chance 
of prejudice to the permanent applicants. The effective- 
ness of that decision was properly stayed by the Commis- 
sion pending action by this Court on a motion for stay 
and for immediate decision on the merits—a temporary 
delay wholly reasonable in terms of the relief requested. 
Immediately upon final action by this Court, the Commis- 
sion’s Order was implemented and Lamar’s profits were 
impounded effective that date. It is submitted that the 
Commission’s action was reasonable and clearly within the 
mandate of this Court’s prior decision. 


The Temporary Operation of Lamar Pending Selec- 
tion of an Interim Operator Did Not Prejudice the Other 
Applicants for Channel 3. 


Civic and CII contend that Lamar’s operation pending 
the final selection of an interim operator and the reten- 
tion of profits for that period result in prejudice to the 
other applicants for the facility. They rely principally 
upon Ashbacker,” Community Broadcasting” and Consoli- 


* Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945). 


© Community Broadcasting, Inc. v. FCC, 107 U.S. App.D.C. 95, 
274 F.2d 753 (1960). 
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dated Nine™ But Ashbacker involved a grant without 
hearing of regular authority to one of two mutually ex- 
elusive applicants while proceeding to hearing on the ap- 
plication of the other. This was clearly not the case here. 
In the instant proceeding, the Commission merely author- 
ized the temporary continuation of existing service to the 
public while it chose an interim operator which it believed 
would result in the least prejudice to the competing per- 
manent applicants who were to proceed to comparative 
hearing. 


Nor does Community provide the sustenance which Civic 
and CII seek. It was the required financial investment by 
the interim grantee in Community which the Court found 
would likely prejudice the decision makers. This Court 
affirmed that conclusion in Consolidated Nine when it 
said: 

“The factor that this Court identified in Community 
Broadcasting as most heavily prejudicing the rights 
of competing applicants by an interim grant was the 
investment made by the successful applicant for interim 
authority.” 131 U.S. App. D.C. 179, at 188, 403 F.2d 
585, at 594. 


Tn the case here on appeal, Lamar has been required to 
make no investment to construct a station as was the situ- 
ation in Community. Indeed, the Commission was obvi- 
ously aware of the Community rationale when it expressly 
noted this consideration in determining that the continua- 
tion of Lamar in temporary operation would cause no 
prejudice to other applicants. (See fn. 4, J.-A. 2) It is thus 
not the investment or expenditure of funds by Lamar of 
which Civic and CII complain, but rather the receipt of 


11 Consolidated Nine, Inc. v. FCC, 131 U.S. App.D.C. 179, 403 
F.2d 585 (1968). 
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profits—the reverse of that which the Court found possibly 
prejudicial in Community. For, as this Court further said 
in Consolidated Nine in discussing the profit point: 

“__. the only relevance of the economic pressures 
on the parties is in determining whether those pres- 
sures will influence the [Commission’s] choice of the 
licensee. This was the thrust of our holding in Com- 
munity Broadcasting.” 131 U.S. App. D.C. 179, at 
189, 403 F.2d 585, at 595. (Bracketed material sup- 
plied.) 


It is inded unlikely that the receipt of profits by Lamar 
during this temporary period is the kind of “economic pres- 
sure” upon Lamar which would influence the Commission in 
its favor in the comparative hearing. Moreover, the avail- 
ability of profits to the existing operator was not found to 
be a controlling consideration in Consolidated Nine* even 
though the opponents of the existing operator advanced 


the same arguments there as those urged here by Civic and 
CII. 


In short, it was the Commission’s decision in selecting 
CI, a non-permanent applicant, as the interim operator 
which assured the permanent applicants that no prejudice 
would result to any of them from interim operation during 
the comparative hearings. Certainly, the fact that Lamar 
has received reasonable compensation in the form of profits 
for its skill and efforts in keeping WLBT on the air until 
the interim operator could be selected cannot prejudice the 
Commission in Lamar’s favor. Indeed, it would seem that 
a denial of that compensation, as here requested by Civic 
and CTI, would more likely result in the type of prejudice 
which Community sought to avoid. 


——————- 


2 131 U.S. App.D.C. 179, at 189, 403 F.2d 585, at 595. 
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CONCLUSION 


As pointed out in the joint brief of Civic and CTI, (p. 14), 
the grant by the Commission of interim operating authority 
to CII with impoundment of profits from April 17, 1971, to 
June 14, 1971, has already been affirmed by this Court in 
Case No. 24613. A petition for writ of ceriorari to the 
Supreme Court to review that affirmance has been denied. 
Television station WLBT has been turned over to CII and 
has been operated by CII since June 14, 1971. Thus, the 
questions of interim operation and the disposition of profits 
have been laid to rest. 


The Commission’s decision here on appeal, which de- 
ferred the impounding of profits until an interim operator 
could be properly chosen and until that decision became 
legally effective, was a reasonable exercise of the clear-cut 


discretion vested in the Commission by this Court’s man- 
date. That decision should likewise be affirmed and laid 
to rest. 


Respectfully submitted, 
Pavi A. Porter 
Reep MItrer 
Attorneys for Intervenor, 
Lamar Life Broadcasting Company 
Of counsel: 


Arnotp & PorTER 
1229—19th Street, N.W. 
Washington, D. C. 20036 


August 17, 1971 
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APPENDIX 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 
FCC 70-273 
43717 
In Re Requests of: 


Lamar Lire Broapcastixc CoMPaNY 
Jackson, Mississippi 


For Interim Authority 


OrpER 


Adopted: March 11, 1970 Released: March 12, 1970 


By the Commission: Commissioner Johnson concurring 
in the result. 


1. In Lamar Life Broadcasting Company, 20 F.C.C. 2d 
635, adopted December 3, 1969, we vacated the grant of the 
application (BRCT-326) of Lamar Life Broadcasting Com- 
pany (Lamar) for renewal of license of television broad- 
cast station WLBT, channel 3, Jackson, Mississippi; per- 
mitted Lamar to file a new application (Form 301) ; invited 
new applications for the channel; and permitted Lamar to 
temporarily continue operation of the station. Lamar has 
filed its application and a total of four competing applica- 
tions have been filed. Now under consideration are: a peti- 
tion to continue operation filed February 3, 1970, by Lamar; 
a motion for an extension of time to respond to Lamar’s 
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petition, tiled February 11, 1970, by Civie Communications 
Corporation, one of the new applicants for channel 3, Jack- 
son: a motion to hold in abeyance action on Lamar’s peti- 
tion filed jointly on February 13, 1970, by Channel 3, Inc., 
Dixie National Broadcasting Corporation, and Jackson 
Television. Inc., the remaining new applicants for channel 
3. Jackson: a statement of Communications Improvement, 
Ine., filed February 16, 1970, requesting a delay in acting 
upon any request for interim authority; an opposition to 
the above motions and statement filed February 18, 1970, 
by Lamar: and related pleadings.’ 


2. The thrust of each of the requests for delay in estab- 
lishing an interim authority is that additional interim re- 
quests may be filed. The competing applicants, other than 
Lamar, indicate that they intend to file an application for 
interim authority, and Communications Improvement, Inc., 


a non-applicant for a regular authorization, states that 
it is also preparing an interim application. Lamar’s posi- 
tion in opposition is essentially that the cut-off date has 
passed for interim as well as regular authorizations, so that 
no delay is necessary. 


3. It appears that there is some ambiguity as to the cut- 
off date for the filing of requests for interim authorizations. 
Our Order of December 3, 1969, did not specifically refer to 
interims. Our practice in the past has been to invite interim 
applications after the cut-off date for applications for regu- 
lar authority. Accordingly, we will resolve any ambiguity 


: The related pleadings are: a reply to Lamar’s opposition filed 
February 27, 1970, by Civic Communications Corporation; a reply 
to Lamar’s opposition filed February 27, 1970, by Channel 3, Inc.; 
and a reply to Lamar’s opposition filed March 2, 1970, by Com- 
munications Improvement, Inc. 
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in favor of permitting requests for interim authority to be 
filed no later than 45 days after the release of this Order. 
It should be noted that no hearing or oral argument will be 
held to choose the best interim operator. Rather, the choice 
will be made on the basis of the information contained in 
the applications. We will act on Lamar’s request to con- 
tinue operation when we consider all the interim applica- 
tions. 


4, Accordingly, Ir 1s orpERED that, to the extent indicated 
above, the requests of Communications Improvement, Inc., 
Civic Communications Corporation, Channel 3, Inc., Dixie 
National Broadcasting Corporation, and Jackson Tele- 
vision, Inc., for delay in establishing an interim operator 
ARE GRANTED. 


5. Iv 1s FURTHER ORDERED that applications for interim 


authority to operate on channel 3, Jackson, Mississippi, 
may be tendered for filing within forty-five (45) days of 
the release date of this Order. 


FeperaL CoMMUNICATIONS COMMISSION 


/s/ Bex F. Ware 
Ben F. Waple 
Secretary 


In THE 


Rnited States Court of Appeals 


For rae Disraicr or CoLumsia Circuir 


No. 23953 


Crvic Communications CORPORATION, 
Appellant, 


Communications ImproveMENT, Inc., 
Intervenor, 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23953 


Civic Communications Corporation, 


Vv. 


Federal Communications Commission 
and United States of America, 


Petition for Review of an Order of 
The Federal Communications Commission 


NE | 


BRIEF FOR CIVIC COMMUNICATIONS CORPORATION, PETITIONER 
AND 
COMMUNICATIONS IMPROVEMENT, INC., INTERVENOR 


JURISDICTION 


This brief is submitted in support of a petition by Civic 
Communications Corporation (hereafter "Civic") for review 
of an order of the Federal Communications Commission (here- 
after "FCC" or "Commission") which denied a petition to 
impound the profits of Lamar Life Broadcasting Company (here- 
after "Lamar") from the Operation of Channel 3, Jackson, 
Mississippi during the period from the release of thie Comnis-— 
sion's order inviting new applications for Channel 3 (i.e. 


December 5, 1969) until the establishment of an interim 


1/ 
operation. The Commission decision is reported at Lamar 
2/ 


Life Broadcasting Company, 21 FCC 2a 277, released Febru- 
ary 2, 1970. 


Communications Improvement, Inc. (hereafter "CII") is a 
Mississippi non-profit corporation which has been awarded the 


license for interim operation. Under CII's application and 


its license,' it is required to distribute the entire net pro- 


fits of its operation to other broadcast related non-profit 

entities in the State of Mississippi. CII was granted leave 

to intervene’ in this petition for review for the purpose of 

arguing that! Lamar's interim profits should be impounded and 

distributed through CII in accordance with the plans and pro- 
cedures approved by the Commission as part of CII's interim 
3/ 

license. 

This Court has jurisdiction of the petition for review 

pursuant to 47 U.S.C. §402(a) and 28 U.S.C. §2344. 

1/ Civic also suggested: “Indeed, it may well be that the net 
profits to be impounded should be those derived since the 
date of the Court's September 5, 1969 denial of the Commis- 
sion's and Lamar's petition for rehearing when Lamar's status 
as a '...licensee in name only...' was affirmed by the Court.” 
A number of Commission decisions captioned In re Lamar Life 
Broadcasting company are cited in this brief. These decisions 
are cl hereafter solely by the volume and page of the offi- 
cial FCC reports. 

CII did not commence operation of the station until June 14, 
1971. However, the Commission ordered that Lamar's profits 
during the period April 17 - June 14, 1971 be paid to CII. 


Lamar’s reported profits in recent years have approximated 
$500,000 per annum. 


STATEMENT OF THE ISSUES 
I. Where a broadcast licensee failed to establish that 
renewal of its license was in the public interest but was 
nevertheless permitted by the Court to compete for a new 
license with other applicants on “even terms as nearly as 
may be", was the Federal Communications Commission justified 
in allowing it to retain the entire profits of interim opera- 
tion of the public channel for almost two years while other 


applicants had to finance the contest from their own resources. 
| 
II. Where the FCC found it in the public interest |to require 
the interim licensee to distribute its profits solely to Mississ- 
| 
ippi non-profit entities, did it have discretion to permit an 
| 
unsuccessful renewal applicant, which remained in operation 
until an interim licensee was selected, to retain for its own 
i 
benefit interim profits estimated at more than $500,000. 


This case has not previously been before this Court. 


However this Court has heard appeals in Commission proceedings 

for the renewal of Lamar's license (Office of Communication of 

the United Church of Christ v. FCC, 123 U.S. App. D.c. 328, 

359 F.2d 994 (1966) (hereafter "UCC I"), Office of Communica- 

tion of the United Church of Christ v. FCC, 138 U.S. App. D.C. 112, 
425 F.2d 543 (1969), rehearing denied 138 U.S. App. D.C. 120, 

425 F.2d 550 (1969) (hereafter “UCC II"), and an appeal from the 


Commission's order granting interim authority to CII, Lamar 


Life Broadcasting Co., 26 FCC 2d 100 (September 8, 1970), 
aff'd. per curiam, March 17, 1971, Case No. 24613, Sept. 1970 
Term, cert. den., June 21, 1971, No. 1719. Other appeals 
from FCC actions relating to the Channel 3 comparative hear- 
ings and interim operation (Docket Nos. 23920, and 24692) 

are also pending before the Court, but the parties have agreed 


to their dismissal. 


STATEMENT OF THE CASE 


Lamar has been the licensee of station WLBT (TV) and 


has operated on Channel 3, Jackson, Mississippi since 1952. 
Complaints of racial discrimination have been before the FCC 
since 1955. In 1959, the Commission deferred action on Lamar's 
renewal application because of such complaints, but eventually 
granted the usual three-year renewal with a warning. Follow- 
ing the bloodshed at the University of Mississippi in Septem- 
ber, 1962, the Commission began an investigation of the station 
but had taken no action by February, 1964 when Lamar filed its 
renewal application for the three-year term commencing May 1, 
1964. The Office of Communication of the United Church of 
Christ, two Mississippi civil rights leaders and a local church 
filed a petition to deny. The Commission held that the public 
intervenors did not have standing, and granted Lamar a “pro- 
bationary" license for one year, conditioned on the elimination 
of discriminatory program practices. 38 FCC 1143 (1965). 

This Court reversed and remanded, holding that some public 
intervention was required and that a full evidentiary hearing 
should be held. UCC I, supra, (1966). After hearing,the Com- 
mission concluded that Lamar's license should be renewed. 


14 FCC 2d 431 (1968). 


This Court, however, disagreed and found on the whole 
| 


xecord that Lamar had not established by substantial evidence 


that renewal of its license was in the public interest. 
again reversed and held: 


"the grant of a license must be vacated forthwith 
and the Commission is directed to invite applica- 
tions to be filed for the license. We do refrain, 
however, from holding that the licensee be declared 


disqualified from filing a new application... 


The Commission is directed to consider a plan for 
interim operation ing completion of its hearings; 
if it finds it in the public interest to permit the 
present licensee to carry on interim operations that 
alternative is available. The Commission is free to 
consider whether net earnings of the licensee should 
be impounded by the Commission pending final disposi- 
tion of this license application." ucc II, 425 F.2d 
at 550. 


The Commission and Lamar filed Petitions for Rehearing 


or Clarification and Suggestions for Rehearing en banc calling 


attention to Lamar's alleged statutory right as a renewal appli- 
cant to continue operation on its channel. Rehearing was denied 
in a per curiam order dated September 5, 1969. The accompanying 
statement explained: 


“Since the licensee has not in over six years 

established its right to continue to be entrusted 

with this valuable public asset, the opinion under- 

standably expressed some impatience with this state 

of affairs, although it recognized that the inepti- 

tude of the Commission was as much, if not more, to 

x this scandalous delay than was the licensee. 

ion was not disposed to 
gible to seek new authority 

to use the channel. nk that the licensee 

should compete for 

nearly as may be, 

425 F.2d at 551. 


On December 5, 1969, the Commission released an order 


which provided in part: 


“In accordance with the Court's directive, we are 
now inviting new applications for a regular 
zation to operate on Channel 3 in Jackson,.. 
Although the Court ordered the renewal grant 
vacated, and we now do so, it expressly did 
that Lamar was disqualified from filing a new applica- 
tion (slip op. p. 13, rehearing p. 2). We Will there- 
fore permit Lamar to file a new application.|..we shall 
of course scrupulously adhere to the Court's) clear 
directive that this '.. licensee... is, at best, a 
licensee in name only', and it is presumably} in such 
light that the licensee here involved will take its 
place among competing applicants. 


As to interim operation, our action is again, of 

course, based upon the Court's remand order.,.We believe 
that it is best to reserve judgment on the question of 
establishing an interim Operation and the disposition 

of net earnings until such time as all applicants for 
Channel 3, Jackson, are before us. Therefore, we will 
permit Lamar to continue Operation of the station on a 
temporary basis, until after the cut-off date for new 
applications. [footnote omitted]. At that time, we 
will establish an interim operation for the duration 

of the proceedings...We do not preclude the possibility 
that a non-applicant for the regular license will come 
forward to provide another alternative for an interim 
Operation. See Oak Knoll Broadcasting Corp., FCC 64-665, 
2 Pike and Fischer, RR 2d 1011 (1964) ." J.a. 1-3 

(20 FCC 2a 635, at 635-36). | 


Immediately thereafter, Civic, one of the applicants for 


| 
the regular license, filed a Petition to Impound Profits, 


urging the Commission | 


"to issue an order impounding the net profits! derived 
by Lamar Life Broadcasting (hereinafter “Lamar") from 


the operation of Television Station WLBT, Channel 3, 
Jackson, Mississippi, for the period from December 5, 


1969 until such time as the Commission, pursuant 
to its order of December 5, 1969 (FCC 69-1336) 
establishes an interim operation for WLBT(TV) and 
makes specific arrangements for the disposition 
of profits therefrom." J.A. 4. 


Civic pointed out that: 


"Despite the clear implication of the Commission's 
Order that an interim operation will be established 
right after the cut-off date for new applications, 
as a practical matter it may be many, many months 
after that date before such an operation will go 
into effect. In the first instance, there is the 
strong likelihood Lamar will take all appropriate 
steps to oppose the interim operation. Even absent 
such opposition by Lamar, delay will be entailed by 
the pure mechanics of the negotiations leading to 
the establishment of the interim operation or, as 
suggested by the Commission in its Order, the possible 
selection of a non-applicant for the regular license 
to conduct the interim operation." [footnotes omitted] . 
J.A. 6-7. 


Civic also claimed: 


"Therefore, unless the Commission immediately acts 

to impound the net profits derived from WLBT(TV), 
these profits could be employed by Lamar to finance 
its efforts to obtain new authorization to operate 

on Channel 3. Under these circumstances, Lamar would 
have a decided financial advantage over other appli- 
cants and thus would not be entering a competitive 
proceeding *..-on even terms as nearly as may be, with 
any other applicant...'." J.-A. 9. 


The Commission denied the petition by its order released 


February 2, 1970 in this language: 


“we fail to see how any significant disadvantages 
will accrue to Civic or any other applicant, or any 
corresponding advantage inure to Lamar, by permitting 
it to retain profits auring this short prehearing 
period. We do not anticipate the delay in reaching 
this matter hypothesized by Civic...We see no prejudice 
resulting from our action...Since we believe our action 


| 
to be within the mandate of the court, we con- 
clude that the petition to impound profits must 
be denied." J.A. 32 (21 FCC 2a 277, 280). 


Commissioner Johnson dissented, stating: 


"Hopefully, the Commission will issue a decision 
soon on the operation of the station pending) the 
outcome of the hearing. In the Meantime, I would 
not allow the profits from the Station to go to 
Lamar Life. unfair to prefer Lamar 
ts who have filed on an 
it is also beneficial 


Pending resolution of the issu 

during the hearing period, 

to remain as the Operator, 

profits from this tempo J.A. 33-34 

(21 Fcc 24 277,281). 

At the time that the petition to impound profits was 
filed and at the time the Commission issued its order of 
February 2, 1970, CII did not exist. CII was organized later 
in February in response to the Commission's suggestion in its 


December 5, 1969 order that a non-applicant might provide an 


| 
alternative for an interim Operation. CII in its application 


for the interim license stated: 


"If interim authority is granted, Improvement) (CII) 
will donate the entire net profits of operation to 
nonprofit organizations engaged in activities relating 
to broadcasting, primarily in Mississippi. Plans 
include the donation of about one half of the/net pro- 
fits to finance the development of educational tele- 
vision in the State of Mississippi. The allocation 

of funds for this purpose will be arrived at in con- 
sultation with the organizations engaged in planning 
and operating non-commercial educational facilities 

in the State. Improvement will also seek to develop 
and support a communications training facility at a 
predominantly Negro college, preferably in Mississippi. 
Improvement intends to administer its grant program in 


such manner as to avoid any influence or control 
over the program content or staffing of either 
the educational television stations or the educa- 
tional institution." 


The Commission granted interim operating authority to cItI 
4/ 


by its order of September 8, 1970, 26 FCC 2d 100. The 
Commission stated: 


"We generally approve of CII's plans. However, the 

channel is assigned to Mississippi, and its revenues 

are derived primarily for the service it provides to 

the residents of the state. Therefore, we believe 

that the net profits should be distributed in Miss- 

issippi. There are operating Mississippi educational 

broadcast stations, and several universities and col- 

leges where a communications training facility can be 

developed, so that such a requirement imposes no unduly 

restrictive limitation. The grant of CII's authoriza- 

tion will, therefore, be conditioned accordingly. So 

that we can review CII's disposition of profits, and 

its conformity with this condition and its own represen— 

tations; we shall require CII to submit, on a semiannual 

basis, a balance sheet, a revenue statement, and a state- 

aoe as to the disposition of net profits." 26 FCC 2d 100, 
09. 


All stays of the FCC order expired on April 17, 1971, but 
CII was unabie to get possession. Accordingly, CII filed with 
the Commission a Motion for Order to Discontinue Operations and 
for Impounding of Profits. That Motion sought, inter alia, to 
have the profits of Lamar’s operation from September 8, 1970 
turned over to CII. 3/ On May 21, 1971, the Commission issued 
an order, FCC 71-543, granting that motion to the extent of 
4/ Aff'd. per curiam, March 17, 1971, Case No. 24613 
Sept., 1970 Term, cert. den. June 21, 1971 Case No. 1719. 
5/ cil reserved its rights to seek an impounding of profits 


for a longer period as an intervenor in this petition for 
review. 


directing that all profits from April 17, 1971 be placed 
| 
in escrow and paid to CII for distribution in accordance 


with the conditions of the interim license. 


Civic and CII now seek reversal of that portion of 


6/ | 
the FCC order of February 2, 1970 which denied the Civic 
| 


Petition to Impound Profits. CII contends that the profits 
should have been impounded from June 20, 1969, which was the 
date this Court directed comparative hearings with other 
applicants, but that in any event, the profits should have 
been impounded from September 5, 1969 or December o 1969, 


as petitioned by Civic. 


6/ The February 2 order also denied a Lamar petition for recon- 

~ sideration of the December 5 order. The denial of Lamar's 
petition is a subject of the Lamar appeal in Case No. 23920 
and is not covered by this petition to review. 


ARGUMENT 


I. THE ADVANTAGE TO LAMAR IN CONTINUING TO RECEIVE THE 


PROFITS OF OPERATION OF THE PUBLIC CHANNEL FOR NEARLY 


TWO YEARS AFTER COMPARATIVE HEARINGS FOR THE LICENSE 


HAD BEEN ORDERED DEPRIVED THE PUBLIC OF THE EVEN COM- 


PETITION TO WHICH IT WAS ENTITLED. 


Lamar had no vested right to the profits of opera 


tion of the public channel. 


The first sentence of the broadcast provisions of the 
Communications Act of 1934 provides: 


"Section 301. It is the purpose of this chapter, 
among other things, to maintain the control of 

the United States over all the channels of inter- 
state and foreign radio transmission; and to pro- 
vide for the use of such channels, but not the 
ownership thereof, by persons for limited periods 

of time, under licenses granted by Federal authority, 
and no such license shall be construed to create any 
right, beyond the terms, conditions, and periods of 
the license.” 47 U-S.C. § 301. 


Lamar haS not had a license to operate on Channel 3, 


Jackson, Mississippi since April 30, 1964. 


The Communications Act provides: 


"Section 304. No station license shall be granted 

by the Commission until the applicant therefor shall 
have signed a waiver of any claim to the use of any 
particular frequency or of the ether as against the 
regulatory power of the United States because of the 
previous use of the same, whether by license or other- 
wise." 47 U.S.C. § 304. 


Pursuant to this requirement, Lamar expressly waived all 
| 
claim to Channel 3 when it applied for its last license in 


1961. 


"The policy of the Act is Clear that no person is to have 
anything in the nature of a property right as a result of the 
granting of a license." Fcc v. Sanders Bros. Radio Station, 


309 U.S. 470, 475 (1940). "No licensee obtains any vested 


interest in any frequency." Ashbacker Radio Corp, v. FCC, 

326 U.S. 327, 331 (1945). : 
There has been no valid finding by the FCC since 1961 

that operation on Channel 3 by Lamar is in the public interest. 

"[I]n granting, denying, modifying or revoking licenses for 

the operations of stations, "public convenience, interest, or 

necessity' was the touchstone for the exercise of the Commis— 

sion's authority." FCC v. Pottsville Broadcasting Co., 309 

U.S. 134, 138 (1940). "Congressional policy clearly bars 

any use of the air waves by those whose public interest quali- 


fications have not been established." Folkways Broadcasting 


Co. v- FCC, 126 U.S. App. D.C. 393, 379 F.2d 447, 449 (1967). 


In 1966, this Court made it clear to Lamar and the FCC 
that Lamar had the ultimate burden of proving that renewal of 


2 | . 
its license was in the public interest. In the |hearings 


7/ Memorandum filed November 18, 1966, Case No. 19,409, 
Sept. 1965 Term. 


before the FCC in 1967, Lamar was afforded every opportunity 
to meet its burden. This Court held on the whole record that 
Lamar had not established by substantial evidence that renewal 


of its license was in the public interest. 


Lamar had no vested rights to operate on Channel 3 or 
to receive its profits thereafter. Its operation was at 
the sufferance of the Commission which was "free to consider 
whether net earnings of the licensee should be impounded..." 


uce II, 425 F.2d at 550. 


In the light of the Court's statement there can no longer 
be any claim that the impounding amounts to a taking of Lamar 'S 
property in a constitutional sense. Indeed, the impounding of 


the profits for the period April 17 - June 14, 1971 has already 


. & 
been affirmed. Since the Commission could have simply 


revoked Lamar's authority to operate without constitutional 


g/ The Commission’s order of May 21, 1971, impounding profits 
from April 14, 1971 was called to the attention of the 

Court in, Lamar's Motion for Clari 

Mandate so as to 

tion by the Supr 

an@ to the attention of the Supreme 

cation for Stay of Enforcement of Or 

Status Quo Pending Certiorari. 


9/ 
difficulty leaving it with an unusable facility, Lamar can 


scarcely complain of an arrangement under which it is allowed 
10/ 
| 
Lamar had no right as a renewal applicant to the 
| 
profits of operation of the public channel. 


After this Court's 1969 decision, the Commission and Lamar 


a fair return on its net tangible investment. 


both filed petitions for rehearing and suggestions for rehearing 

en banc, specifically calling the Court's attention to the pro- 
| 

visions of Section 307(d) of the Communications Act of 1934, 


47 U.S.C. §307(a), Section 558(c) of the Administrative Pro- 


cedure Act, 5 U.S.C. §558(c) and Section 1.62 (a) (1) of the Com- 
mission's Rules, 47 C.F.R. §1.62(a) (1), providing in substance 
that a license renewal applicant may continue in operation under 


his expired license until his renewal application has been acted 


upon. The Court denied rehearing, and an accompanying statement 


by Judges McGowan and Tamm explained that these sections did not. 
| 
9/ "What was held was that...the public interest was best served 
~ by taking note of the early expiration date and getting on with 
a new hearing in which the Commission can decide who is best 
qualified to have this channel. The Commission knows full well 
how to do this under its existing powers, without interruption 
of the present service if that is deemed i rtant and on such 
terms as it thinks fit.” CC I1, Statement Of Judges McGowan 
and Tamm Accompanying Vote to Deny Petition for Rehearing, 
425 F.2d at 551. (emphasis added) . hes 
We presume that in determining the profits of Operation of the 
public channel, Lamar would be allowed to retain either a fair 
rent for the use of its Physical properties or a reasonable 
amount of interest and depreciation expense. In this way, the 
portion of its profits representing the value of the public 
channél could be differentiated from the return on its net 
tangible investment. 


grant a licensee authority to remain in possession indefin- 
itely. Lamar was @escribed as “at best, a licensee in name 


only". CC II, 425 F.2d at 551 .- 


Lamar @id not seek further review of this decision. 
Nevertheless, it continued to assert its standing as a 
renewal applicant before the Commission and again pressed 
this contention on the Court in its appeal from the Commis— 
sion's order granting CII interim operation over Channel 3, 

26 FCC 2&4 100 (1970). Of course, this issue had been resolved 
against Lamar in 1969 an@ the Court summarily rejected Lamar's 
contentions in a per curiam decision. i 

Since the matter has been resolved against Lamar in 
numerous applications to the FCC and twice by this Court, it 
is as thoroughly settled as anything can be. As stated in 
Thompson v- Maxwell Land-Grant & Railway Co-, 168 U.S. 451, 
456 (1897): 

"It is settled law of this court, as of others, that 

whatever has been decided i 

error cannot be reexamined 

of error brought in the same suit. 

has become the settled law of the case." 

See also Messinger v. Anderson, 225 U.S. 436 (1912) and 


Bradley v. Pace, 87 U.S. App. D.C. 11, 183 F.2d 806 (1950). 


11/ Case No. 24613 - Sept. 1970 Term, Order dated March 17, 
1971., cert. den. 6/21/71, Case No. 1719 - Oct. 1970 Term. 


An interim Operation in which one applicant is permitted 

to operate and collect the profits of the public channel 
| 

for almost two years is inherently unequal. 


| 
In Ashbacker the Supreme Court held that a comparative 


| 
hearing is required when two mutually exclusive applications 
are made for the same frequency. This is not merely a matter 
of fair play between the applicants. Itisa protection of 


the public interest. As this Court stated in Community Broad- 


casting, Inc. v. FCC, 107 U.S. App. D.C. 95, 274 F.2d 753, 759 
| 
(1960): 

"The basic teaching of the Ashbacker case|/is that 
comparative consideration by the Commission and com- 
petition between the applicants is the process most 
likely to serve the public. While the Ashbacker case 
dealt with grants for regular operations, rather than 
temporary, the reasoning of the Court has much force 


as applied to ‘temporary’ authorizations which last 
for 2-1/2 to 3 years." ! 


| 
Presumably, this Court had the teaching of Ashbacker in 

mind when it stated that Lamar should compete for authority 
to operate on Channel 3 "on even terms as nearly as may be, 


with any other applicant" 425 F.2d at 551 . | 


Neither the Commission nor this Court should blind itself 
to the fact that campaign funds are as important to a candidate 


for a broadcast license as they are to a candidate for public 


L 
office. Money means the capacity to retain the services 


of skilled attorneys, to make careful investigations, to identify 
and interview potential witnesses, to assemble data and prepare 
cross-examination, to run down leads, to maintain a high morale 
and to survive the vicissitudes of a long struggle. 33/ Financial 
strength in an applicant can also intimidate competing applicants 


an@ make it more difficult for them to attract skilled management 


and investors with the necessary involvement in community affairs. 


As the Commission has pointed out, when the profits of an 
interim operation over Channel 13, Rochester, New York were 
a@ivided among the competing applicants, the struggle continued 


almost eight years. 26 FCC 2d 100, at 105, n-12. 


Many of the decided cases involving interim or temporary 


authorizations have involved startup stations where the profits 
are uncertain. This Court has indicated in that situation that 


an interim licensee’s possible loss of his investment might 


12/ In ucc I the Court compared a renewal applicant to a candidate 

for reelection: *[ojn a renewal application the ‘campaign pledge 

of applicants must be open to comparison with ‘performance in 
office’ aided by 2 limited number of responsible representatives 
of the listening public when such representatives seek partici- 
pation” (359 F.2d at 1005). A New York Times article discussing 
proposed modifications in the comparative hearing procedure sugz 
gested that *an analogous change in election laws would mean 
that no one could run for office until the incumbent had been 
impeached.” (paraphrased in Citizens Communication Center v. 


PCC, 22 RR 2d 2001, 2014 n.- 26 (p.c. Cir. 1971). 


See WHDH, Inc. V- FCC, CADC No. 23159, Sept. Term 1970, as an 
illustration of the twists and turns which comparative hear~ 
ings can take. 


| 
incline the Commission to favor him even where the Commission 


has expressly eliminated that factor from comparative considera- 


tion. Community Broadcasting, supra. However, in dealing with 
a station with an established record of earnings ; interim 
operation gives more than a psychological advantage. It may 
give the financial capacity to outlast all competition. The 
profits which Lamar earned between the time the renewal was 
vacated and the time CII commenced operation (June 20, 1969 - 


14/ 
June 14, 1971) ~ are not known to CII. However, Lamar reported 
\ 


profits of approximately $500,000 for the calendar year 1969. If 
the profits during the period June 20, 1969 to april 17, 1971 
were comparable, they approached one million dollars. 

“[T]he only relevance of the economic pressures on the 
parties is in determining whether those SCS SERA influence 
the choice of the licensee." Consolidated Nine, Inc. v. FCC, 


131 U.S. App. D.C. 179, 403 F.2d 585, 595 (1968).) But the 


choice of a licensee may be drastically affected by inequality 

in the resources available to the parties to prosecute their 

applications and to search out and expose weaknesses in the appli- 

cation of others. Indeed the effect of such inequality is likely 
| 

to be greater than the psychological influence of the investment 


| 
and programming factors referred to in Community Broadcasting, supra, 


14/ The Commission impounded Lamar's profits during the pertod 
from April 17, 1971 to June 14, 1971, i.e. the period between 
the date of expiration of the last Commission stay and the 
date CII was able to get actual possession. Communications 
Improvement, Inc., FCC 71-543 (5/21/71). 


There is no way the Commission can compensate for evidence 
which is not brought to its attention or for contentions which 
are either not made or not adequately tested in the adversary 


process. And it is the applicants who are most sensitive to 


unserved community needs, particularly to minority needs, who 


are most likely to suffer from an inequality of resources. 


This Court has recently noted the importance in comparaé 
tive hearings of economic concentration issues and the need 
for minority participation in ownership. Citizens Communica- 
tion Center v. FCC, supra- Here, applicants with significant 
local and minority participation in ownership, in a service 
area with a very large and distinct minority population, are 
opposed by an applicant with vast non-local commercial interests. 
It is particularly important here not to weight the scales 
against local applicants with the profits of the public channel. 
Public confidence in the fairness of the licensing process - 4 
matter on which this Court has placed great stress 3. will cer- 
tainly be greater if the already severe financial disadvantages 
which representative local contestants must bear are not made 


heavier by Commission policy. 


To permit Lamar to finance its campaign for the license 


with perhaps one million dollars in interim revenues from the 


15/ “(T]he public has a far greater interest in the fairness of 

the licensing process than in simply adding - or keeping - one 

more broadcast facility on the air". Consolidated Nine, supra, 
403 F.2d at 595. 


| 
public channel is equivalent to permitting a public official 


to finance his campaign for reelection out of the public 


treasury. 


II. THE DELAY IN IMPOUNDING THE PROFITS DEPRIVED THE PUBLIC 
OF SIGNIFICANT FINANCIAL BENEFITS AND WAS CONTRARY TO 
| 
THE PUBLIC INTEREST. 


The Commission's delay in impounding Lamar's profits 
was an incentive to dilatory tactics. 


Following the Court's decision vacating Lamar's license 


| 
in June, 1969, Lamar took a long series of actions which had 
the effect of delaying the commencement of the interim opera- 
tion. The following table lists Lamar's filings chronologically 


and indicates the approximate number of pages in each: 


Date Action Pages 

7/7/69 Petition for Rehearing and Suggestion 
of Rehearing en banc. 

9/10/69 Motion to Stay Mandate 


9/17/69 Motion for Leave to Withdraw Motion 
to Stay Mandate 


12/23/69 Opposition to Petition to Impound 
Profits 


12/24/69 Petition for Reconsideration of FCC 
Order of December 5S, 1969 


1/8/70 Motion to Strike Opposition to Peti- 
tion for Reconsideration 


Reply to Civic Opposition to Petition 
for Reconsideration 


Date 


1/8/70 


1/14/70 
2/3/78 


2/18/70 


3/25/70 


4/23/70 


5/13/70 


6/9/70 


6/16/70 


9/1/70 


Action 


Reply to UCC Opposition to Petition 
for Reconsideration. 


Motion to Strike Reply to Opposition 
to Petition to Impound Profits. 


Reply to “Reply” to Motions to Strike. 


Petition to Continue Operation during 
Comparative Hearings- 


Notice of Appeal from FCC Orders of 
December 5, 1969 and February 2, 1970. 


Opposition to Motion for Extension of 
Time to Respond to Petition to Continue 
Operation During the Comparative Hear—- 

3 Motion to Hold “Petition to Continue 
Operation During the Comparative Hearings” 
in Abeyance and Statement of CII. 9 


Motion to Hold Proceedings in 
Abeyance. 


Interim Application. 


Statement in Support of Interim Appli- 
cation. 


Petition to Deny Interim Application 
of Channel 3 of Jackson, A Joint 
Venture. ; 


Petition to Deny CII Interim Applica- 
tion. 


Reply to Response and Opposition of 
Channel 3 of Jackson, A Joint Venture, 
and Civic. 


Reply to CII Opposition to Lamar Peti- 
tion to Deny. 


Motion to Strike Channel 3 Response to 
Lamar's Reply 


Letter to All Commissioners (regarding 
change in employment of CII President 
Kenneth Dean) - 


Date 


9/10/70 


9/17/70 


9/23/70 


10/5/70 


3/30/71 


4/26/71 


5/3/71 


5/13/71 


Action 


Notice of Appeal from FCC Order of 
September 8, 1970. 


Motion for Stay Pending Judicial 
Review. 


Motion to Consolidate. 


Notice of Intention to Request 
Court Stay. 


Motion for Stay Pending Appeal, for 
Immediate Decision on the Merits, or 
Alternatively, for Certification of 
the Issue to the Supreme Court of 
the United States. 


Appendix to Motion. 


Reply to Oppositions, Comments, and 
Responses to Lamar Motion for Stay 
and Other Relief. 


Petition for Rehearing and Suggestion 
for Rehearing en banc. 


Motion to Hold Proceedings in Abey- 
ance, 


Opposition to Motion for Order to 
Discontinue Operation and for Impound- 
ing of Profits. 


Motion for Leave to File Supplement 
to Opposition to Motion for Order to 
Discontinue Operation, etc. 


Supplement to Opposition to Motion 
for Order to Discontinue Operation, 
etc, 


Letter request that CII reply be dis- 
regarded. 


Motion for Stay of Mandate. 


Reply to Opposition to Motion for 
Stay of Mandate, 


Date Action Pages 


5/18/71 Petition for Writ of Certiorari 
in the United States Supreme Court. 45 


5/26/71 Motion for Clarification of Order 
Staying Mandate so as to Maintain 
Status Quo Pending Final Disposition 
by Supreme Court of Petition for 
writ of Certiorari. 


6/2/71 Reply to Oppositions to Motion for 
Clarification of Order, etc. 


6/ /7l Supplemental Brief of Petitioner. 
6/4/71 Application for Stay ef Enforce- 
ment of Orders of the FCC to Pre- 
serve Status Quo Pending Certiorari. 
6/ /7i Reply Brief for Petitioner. 5 


—— 


Total 1009 


The Commission in its Order released March 12, 1970 
establishing a cut-off date for interim applications stated 


that °no hearing or oral argument will be held to choose the 


best interim operator. Rather, the choice will be made on 


the basis of the information contained in the application”. 
Accordingly, CII and Channel 3 of Jackson filed interim 
applications without further argumentation. In addition to 
its interin application, Lamar filed the following: 

A Request to Continue Operation. 

A Statement in Support of its Interim Application. 

A petition to Deny CII’s Interim Application. 


A Petition to Deny Channel 3 of Jackson's Interim 
Application. 


These additional documents were unnecessary but 
raised numerous legal and factual issues to which the 
other interim applicants were forced to respond. Lamar 
then filed lengthy replies to each of these oppositions. 
The other interim applicants did not file petitions to 


deny against Lamar or against each other. 


Lamar also filed at least four motions to strike 
Pleadings of other parties. No other party moved to 
Strike any pleading. 


During the extended period required to establish the 
interim operation, all five applicants for the regular 
license were able to complete preliminary discovery procedures, 


establish the issues, and present their cases. Only rebuttal 
16/ 


testimony remained. 


It may well turn out that Lamar, which failed to establish 


that an interim operation by it is in the public interest, will 


have a longer interim operation than CII, which did. 


It is not necessary to analyze Lamar's motives for the 
actions listed above, nor to find that they were dilatory in 
intent. In the situation created by the Commission's refusal 
to impound profits, Lamar's natural impulse to defend itself 
16/ Further testimony will, however, be required on an addi- 


tional issue added by motion. | 
| 


was combined with the knowledge that every step it took, no 
matter how costly in time, effort and expense, would be more 
than matched by the additional profits which would accrue. 
The cost of litigation normally tends to @iscourage the end- 
less repetition of rejected contentions. However, in the 
interregnum which the Commission created, each new maneuver 


brought 2 new reward. 


| 
As the Commission stated of a joint interim operation in 


provide no in 

he can not wi 

for any applicant 

26 FCC 2a 100, at 105, m- 

By the same token, a contestant for an interim license, 
who is permitted to keep all the profits until the contest is 
over, has no incentive to expedite the proceedings. The Com- 
mission and the Court inevitably will be encumbered with far- 
fetched, repetitious and unduly voluminous pleadings. To the 
extent this occurs, other interim applicants (here including 
a non-profit applicant with limited resources) will be put to 
burdensome and unnecessary expense. Thus the procedure of 
rewarding delay will tend to discourage applications for non- 


profit interim operations, 2 procedure which the Commission 


expressly found advantageous to the public interest in this 


case and which would be equally advantageous in other 


license contests. 


| 
| 
Public groups in Mississippi were deprived of 


substantial funds. 
The cost of Lamar's delays fell immediately upon CII, 
the successful interim applicant, but ultimately upon educa- 
tional groups in the service area. CII is a non-profit 
corporation organized under Mississippi law. Under its 
application and under the interim license, it is required 
to donate about one half of its net profits of operation to 


the support of educational broadcasting in the State of Miss- 


| 
issippi. Another part is to support a communications training 


facility in a predominantly black college in Mississippi. CII 
is required to account to the FCC for its profits) and their 


distribution at six month intervals. 


In awarding the interim license to CII, the Commission 
approved these plans and found that "the public interest would 
best be served" by a grant to CII rather than Lamar . 26 FCC 2d 
at 107. 


The Commission implicitly recognized the rights which the 


station's viewers have in these profits when it addea conditions 


to CII'"s license. CII had proposed to donate about one half of 
the net profits to educational television in Mississippi and 

also "to develop and support a communications training facility 
at a predominantly Negro college, preferably in Mississippi". 

The Commission stated “The channel is assigned to Mississippi and 
its revenues are derived primarily from the service it provides 


to the residents of the state. Therefore, we believe that 
the net profits should be aistributed in Mississippi...the 
grant of CII's authorization will, therefore, be conditioned 


accordingly.” 26 FCC 2a 100 at 109. 


The same public interest factors which govern the appli- 
cation of profits during CII's interim operation should govern 
the application of profits during Lamar's interim operation. 
If the profits should go to the people of Mississippi during 
CII's interim operation, they should go to the people of Miss- 


issippi during Lamar's interim operation. 


This Court has cited with emphasis 2 Congressional report 
stating: 

"They [the public] are the owners of the channels of 
television — indeed, of all broadcasting”. ucc I, 395 F.2d 
at 1003. The Court added a sentence to its published opinion 
to emphasize that “A broadcast license is a public trust". 

359 F.2d at 1003. The Court later described broadcasters as 
“¢iduciaries” UCC ITI, 425 F.2d at 548, and in Red Lion Broad- 


cs 


casting Co. v- FCC, 395 U.S. 367, 394, 389 (1969) the Supreme 


Court described broadcasters as "proxies for the entire com- 


munity” and elsewhere as “a proxy or fiduciary with obligations 
to present those views and voices which are representative of 
his community”. The Court observed that “It is the right of 
the viewers and listeners, not the right of the broadcasters 


which is paramount”. 395 U.S. at 390. 


In suggesting an impounding of profits, this Court may 
have had in mind a full interim operation by Lamar. However, 
in reality, this interim Operation will be a hybrid - partly 
by Lamar as holdover and Partly by CII as the chosen interim 
licensee. Probably longer by Lamar than by cIr. It is 
entirely consistent with the Court's Suggestion to impound 
the Sri aes Lamar's substantial part of the interim 


operation. 


The Commission did not have discretion to disregard 
— Saas eevee Ciscretion to disregard 


this Court's mandate. Nor could it disregard its own 
public interest findings. 


The Commission has wide discretion in its administration 


of the Communications Act. FCC v. Pottsville Broadcasting Co., 
| 
supra. 


| 
| 

However, these comparative hearings do not come before 
the Commission without a history. Lamar's renewal application 


was returned to the Commission by this Court in 1966 with an 


17/ Commission Chairman, Dean Burch, 


sidered its contentions of suffici 
hearing. 


exhaustive opinion carefully outlining the factors which should 
guide its consideration. UCC I, supra- This Court denied a 
motion for clarification of its mandate but in an accompanying 
memorandum again gave guidance to the Commission. 18/ The Com- 
mission, however, was “unable or unwilling" to follow the Court's 
suggestions and "bungled" the proceedings. The Court was left 
with “a profound concern over the entire handling of this case" 


and concluded that “the administrative conduct reflected in 


this record is beyond repair”. 


Because of the Commission's “ineptitude” and the "scandalous 
delay" which had occurred, the Court directed that the renewal 
proceedings be terminated and comparative hearings held “on even 
terms 2s nearly as may be”. Lest there be any doubt, the Court 
stated that Lamar is “a licensee in name only” and suggested 
that it take its place among competing applicants "in such light”. 


ucc II, 425 F.2d 543, 550, 551. 


Section 402 (h) of the Communications Act provides that 
upon remand the Commission shall "carry out the judgment of the 


court" and “forthwith give effect thereto". The Commission 


decision under review does not involve broadcasting expertise 


nor judgment as to complex regulatory problems. Rather it involves , 


compliance with this Court's mandate to hold a comparative hearing 


18/ Memorandum filed November 18, 1966, Case No. 19409, Sept. 1965 
Term. 


“on even terms as nearly as may be". The Commission is not 
called upon to apply its special knowledge. It is called upon 
to conduct faithfully the procedures directed by this Court 
to remedy its own administrative misconduct. This Court has 
not hesitated to remand to the Commission cases in which the 


Commission has not complied with a previous mandate. ucc II, 
| 


supra, Folkways Broadcasting Co. v. FCC, supra. 
| 
| 


The Commission's decision on Civic's Petition to Impound 
Profits is not based on adequate findings of fact! or conclusions 
of law. The Commission did not dispute Civic's contention that 
Lamar would gain a financial advantage from continuing to receive 
profits nor did it find that a financial aaventage was not a 


relevant public interest factor. The Commission minimized the 


matter: 


"We fail to see how any significant disadvantage 
will accrue to Civic or any other applicant,| or any 
corresponding advantage inure to Lamar, by permitting 
it to retain profits during this short prehearing 
period. We do not anticipate the delay in reaching 
this matter hypothesized by Civic. As we stated on 
our order of December 3, 1969, we will make a deter- 
mination in this regard when we dispose of the ques- 
tion as to an interim authorization, not, as suggested 19/ 
by Civic, when the interim operator begins broadcasting. 
We see no prejudice resulting from our action...Since 
we believe our action to be within the mandate of the 
court, we conclude that the petition to impound profits 
must be denied." J.A. 32 (21 FCC 2d 277, 280). 


| 
19/ In actual fact, the Commission did not cut off Lamar's 
— participation in profits when it decided the interim 
authorization on September 8, 1970. Lamar's profits 
were allowed to run until April 17, 1971, 30 days after 
this Court had affirmed. 


The Commission's language is telling. It does not say "we 
find" or “we conclude". Rather it says, “we fail to see" and 
"we see no prejudice”. In effect, Civic was assigned the burden 
of persuading the Commission that the financial advantage to 
Lamar was “significant”. Apparently Civic was not persuasive 
enough, for the! Commission found that the estimated profits during 
a few months delay were insignificant. The only thing approach- 


ing a finding of fact was the Commission's statement “We do not 


anticipate the aelay in reaching this matter hypothesized by Civic". « 


As matters turned out, Civic was 2 better prophet than the Commis- 
sion. But the Commission's foresight is not the issue. Rather it 
is whether the Commission had discretion to disregard as beneath 
notice interim profits which might be as little as $200,000. 


"The discretion which the Commission is directed 
to exercise is not absolute. 


= * = 


For the protection of the people generally, to say 
nothing of the agencies themselves, convenience of 
administration cannot be permitted to justify non- 
compliance with the law, or the substitution of fiat 
for adjudication.” Beier v. PCC, 68 U-S. App. 
D.C. 180, 95 F.2d 91, 100 937). 


The Court's direction is clear. It did not speak of “sub- 
stantially even” hearings. It spoke of hearings “on even terms 
as nearly as may be”. Since the Commission found that 2 full 
interim operation by Lamar with Lamar retaining the profits was 
not in the public interest, it should not have approved even a 
temporary operation on those terms. 

As this Court stated in American Broadcasting Co- V- FCC, 
89 U.S. App. D.C. 298, 191 F.2d 492, 500-01 (1951): 


“There comes a point when what has been designated 
a ‘temporary measure’ lasts for so long, and shows 


so little sign of being terminated in the fore- 
seeable future, that to continue to categorize 
it as ‘temporary’ is to ignore the realities of 
the situation." | 


| 
*x * * 
“But on occasion the courts must act to make cer- 
tain that what can be done is done. Agency inaction 
can be ul as wrong action. The Commission cannot, 
by its delay, substantially nullify rights which the 
Act confers, though it preserves them in form." 
(emphasis added) . 
| 
The Commission had no discretion to disregara the public 
interest factors which it had found. Having con¢luded that the 
| 
people of Mississippi had an equitable claim to the profits of 
the channel (see p.27, supra), the Commission should have 
enforced that claim even-handedly both against Lamar and CII. 
. 
Nothing in Lamar's past record or its current legal situation 
gave it a superior claim to the channel or to its profits. See 
| 


Point I, supra. 
| 


The $500,000 or so which the Commission took from the 
people of Mississippi and awarded to Lamar may be small in com- 
parison with the huge profits of the broadcast industry and 
even with the profits which Lamar earned over the many years 
of its imperfect stewardship, but they could be of significant 
benefit in enlarging access to the broadcast media on the part 
of those groups in Mississippi which were the victins of Lamar's 


past misconduct. 


Lamar's interim profits should be paid to CII. 


We also respectfully suggest that the appropriate pro- 
cedure for impounding of these profits should be to provide 


for accounting and payment to CII for distribution in combina- 


tion with the Yater interim profits of CII under Commission 


supervision. A number of public interest objectives would be 
served by this procedure: 

1. CII's proposals for distribution have been approved 
by the Commission as serving the public interest- 

2. The Commission has provided that Lamar's profits 
auring the period, April 17 - June 14, 1971 be 
distributed through CII. 

3. CII, as a successor to Lamar's operations, is ina 
good position to review Lamar's computation of pro- 
fits and to represent the ultimate beneficiaries in 
any disputes which may arise. It will have to do so 
for the April 17 - June 14 period in any event. 

4. Cit can avoid duplication of expense and effort in 
aetermining and applying profits. CII has already 
retained and paid appraisers to assist it in 
negotiating a rent for Lamar "s physical assets and 
may conduct arbitration proceedings on this point. 
CII'’s accountants are familiar with the station's 
accounting procedures. CII has established a 
committee to review proposals from educational 


entities for use of the funds and to 


review their practicability in the light 


CII was deprived of these profits during 


i 

| 
own profit projections. 

| the 


| 
extended period of litigation to establish the 
interim operator. To apply them to other purposes 
than those outlined by CII in its application and 
approved by the Commission might well frustrate 
CII's original objectives, particularly ‘those 
relating to the communications training facility. 
CII has incurred expenses and may incur additional 
expense in establishing the public's right to these 
profits. We assume CII would be entitled to reimburse 
itself for its actual and reasonable costs in collect- 
ing and disbursing these funds. Unless there is some 
procedure whereby reasonable expense in vindicating 
such claims can be reimbursed, there may be no one to 
enforce public rights in future cases. (Office of 
Communication of the United Church of Christ v. FCC, 
CADC No. 24672 Sept. 1970 Tern, reviewing in re 
KCMC, Inc., 25 FCC 2d 603 (1970). 


CONCLUSION 


The Commission's Memorandum Opinion and Order adopted 
January 29, 1970 should be reversed to the extent that it 
denied the Petition to Impound Profits filed December 10, 

1969 by Civic Communications Corporation, and the proceed- 
ings should be remanded to. the Commission with instructions 
to determine the net earnings of station WLBT (TV) for the 
period June 20, 1969 - April 17, 1971 (or such other period 
as the Court finds appropriate) and to cause such net earnings 
to be impounded and distributed by Communications Improvement, 
Inc. in accordance with the conditions to its interim license 
granted September 8, 1970. 
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[Magi C Cicebne hiclt 
tin E. Firestone f 
\\ 1 enthal uc! 


Blumenthal 


Of Counsel | Attorneys for Petitioner 
Pinkelstein & Firestone 


1725 K Street, N.W. 
Washington, D. C. 20006 


Of Counsel Attorneys Intervenor 
Moore, Berson, Hamburg & Bernstein 

660 Madison Avenue 

New York, New York 10021 


July 15, 1971 


REPLY BRIEF FOR APPELLANT AND INTERVENOR 


In THE 


Rnited States Court of Appeals 


For rae Disraictr or Cotumsra Crrcvuir 


No. 23,953 


Crvre Comurusications CoRPORATION, 
Appellant, 
v. 


Feprran Communications CoMMIsSION, 
Appellee, 


Lamar Broapcastine CoMPany, 
Dro Natronat Broapcastine Corporation, 
Communications IstpROvEMENT, INc., 


Intervenors. 


Ow ApreaL FROM AN ORDER OF THE FEDERAL 
CoMMUNICATIONS CoMMISSION 


Mart E. Firestone, 

Marri A. BLUMENTHAL, 
1725 K. Street, N.W., 
Washington, D. C. 20006. 


Attorneys for Appellant. 


Eanitp K. Moone, 
Nanoy Kramer Hussey, 
660 Madison Avenue, 
New York, New York 10021. 


Attorneys for Intervenor. 


DW Press of Fremont Payne, Inc., 417 Canal St, N. Y—966—6570 United States Court of Appeai 
for the District of Columbia Circuit 


FRED sep i 1971 


Varhen Ofeetiaw 
CLERK 


COURT OF APPEALS 
COLUMBIA CIRCUIT 


23,953 


CIVIL COMMUNICATIONS CORPORATION, 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, . 
Appellee, 


LAMAR BROADCASTING COMPANY, 
DIXIE NATIONAL BROADCASTING CORPORATION, 
COMMUNICATIONS IMPROVEMENT, INC. 
Intervenors. 


The Commission's discretion with respect to the 


of profits was not absolute. 


The Commission and Lamar suggest that this 
Court granted the Commission an unqualified discretion with 


respect to the impounding of profits by the following language: 


"The Commission is directed to consider a plan 
for interim operation pending completion of its 
hearings; if it finds it in the public interest 
to permit the present licensee to carry on 
interim operations that alternative is avail- 
able. The Commission is free to consider 
whether net earnings of the licensee should be 
impounded by the Commission pending final 
disposition of this license application." 


(UcC II, 425 F.2d at 550). 


However, nothing in the Court's language suggests 
that in considering this matter the Commission was rae to 
disregard either the Court's mandate for an even competition 
or the principles established in other cases. Nor was the 
Commission exempted from appellate review of its actions. 
Indeed, it seems clear that this Court, having determined 
that comparative hearings should be held, was retuming the 
case to the Commission to hear the applicants for the 
license and other interested parties and to make a deter- 
mination on all issues related to the interim operation. 

Since these issues were not befare the Court on the earlier 
appeal but rose out of the relief it directed, the Court 

had not had the benefit of Commission consideration or argument 
of the parties. In view of the "scandalous delay" that had 
already occurred, the Court made it clear to the Conmission 
that it was free “to permit the present licensee to carry 

on interim operations..." and "to consider whether net 


earnings of the licensee should be impounded..." 


| 
As Chairman Burch pointed out: 
"While at first blush there would thus 
appear to be considerable discretion vested 
in the Commission as to its action in this 
area, analysis establishes that this is not 
the case. Rather, in a situation where 
there are competing applications, including 
the interim operation, past court precedents 
do dictate the result." 


26 FCC 2d 100 at 110, fn. 1. 


Chairman Burch concluded that in view of the precedents the 
Commission could not permit an interim operation by Lamar 
because that would not be competition "on even terms". We 
submit that under the same logic the Commission cannot permit 


Lamar to retain the profits of the channel. 


The arguments by the Commission and Lamar that 


thev were not dilatory are irrelevant. 


The Commission points out that "little more than 
ten months passed" between this Court's denial of rehearing 
and the grant of interim operation to CII and argues that its 


procedures Guring the ten month period were expeditious. 


Lamar states that it “has done no more than to 
pursue with all dispatch the legal remedies to which it was 
entitled” and that it should not be "penalized or, indeed, 
even criticized - for the exercise of its legal rights". 


Lamar Brief, pp. 9-10. 


As we pointed out in our main brief, there is 
no necessity to assign blame to the Commission, Lamar, CII 
or, we hasten to add, this Court. In the nature of things 


it takes time! to select a permanent licensee for a valuable 


broadcast frequency. The Commission, under some prodding 

from higher courts, has developed interim procedures to 

assure even competition and to protect the public interest 
during comparative hearings for a permanent license. | By the 
same token there is likely to be some delay (here alnost two 
years) in establishing even an interim operation. It is 

not a "punitive" action to impound profits during the delay. 
Such a course assures that incumbent will not get an undeserved 
windfall and the interim licensee will not suffer = hamaa 


loss as-a result of "the law's delays". 
| 


Impounding can be put into effect by a stroke 
of the pen. It can be rescinded or modified with no great 
injury to anyone if appeals should alter.matters. Impounding 
takes the profits out of delay. By so doing it removes the 


; : : “ “ | 
incentive for dilatory tactics and equalizes the pressures on 


2/ As Lamar states: 
"Tt is indeed true that the process of selecting 
an interim operator required considerable time 

as did the ultimate resolution of the appeal 

from the interim decision. Unfortunately, ex- 
pedition is not always the hallmark of litigation. 
Both agency and appellate decisions are} sometimes 
long delayed either by case backlog or other 
circumstances." Lamar Brief, p.8. 


3/ 


respect to interim arrangements. 
was, of course, a novel procedure 
In its petition for re- 


ourt's suggestion: 


“This ext ry suggestion leaves us to 
speculat oO what would be done with the 
net profits so impounded if a new party were 
awarded license. Would they be returned 

to the commercial advertisers over 
Given to the Community Chest? 

the Uniteé Church of Christ? Bestowed upon 
new licensee as 2a door prize? No answer 
is suggested." Lamar Petition for Rehearing 


>. 14, =in- 13. 


2 —————————————— 


not successful in reaching an agreement 
terms of transferring the operations 
ng. The Commission stated that CII was: 


"Not' in a position to take over operation of 
the station. It has not filed a license application, 
a reguest for program test authority, or a request 
for a call sign. In addition, Lamar alleges that 
a loan to CII from the United Methodist Church, 
upon which we relied in finding CII financially 
qualified, has not been reduced to final form. 
Aecordingly, CII should submit as soon as possible 
a license application, appropriate requests for 
program test authority, and for a call sign, and 
an executed copy of an appropriate loan agreement 
for $300,000." Communications Improvement, Inc., 
FCC 71-543, Appendix A to the Commission's Brief. 
The Commission was straining to find technical excuses 
to put the parties back at the bargaining table. It had already 
granted a call sign. The license application and request for 
program test authority is a one page form which had not been 
thought necessary from September to May. CII had filed with 
its license application a loan commitment from the United 
Methodist Church which was conditional upon negotiation ofa 
satisfactory lease with Lamar. The only substantive matter 
holding up the transfer was CII's inability to reach agreement 
with Lamar on a lease and related arrangements. 


5. 


| 
However, the Commission's opinion of May 16, 1971 helatedly 
recognizes the advantages of impounding. It virtually 
concedes that the impounding should have begun earlier, but 


argues that it is too late for the Commission to correct its 
error: | 


"CII urges that we impound profits from 
September 8, 1970, the date of release 

of our Memorandum Opinion and Order granting 
CII's application for interim authority. 
However, having once declined to impound 
profits, Lamar Life Broadcasting Company, 

21 FCC 2a 277, 18 RR 2d 274 (1970), we agree 
with Lamar that impounding of profits as of 
that date would be unconscionable." | 
(Appendix A to Commission's Brief) . | 


This Court, however, is free of any inhibition 
against retroactive action which might have restrained the 
Commission. It need not disregard the events which the 

| 
Commission did not foresee. 


The amount involved is not de minimus 


| 

Lamar contends that the $1,000,000 approximation 
of its profits during the two year period of delay is grossly 
overstated. Lamar Brief, pp. 4-5. It admits that its profits 
for 1969 were about $500,000 but states that its 1970 profits 
were lower, that it had to pay income taxes, that none of its 
income was from non-broadcast operations, and that even if 
its profits were impounded it would be entitled toa management 


fee. | 


make clear the extent to which 
because the station revenues 


test. If its 1970 


expenses) were now impounded, i$ 


tax return and obtain a refund. 
t operations were nominal and were 
a loss. There is no reason to pay 


Its administrative costs were 


= matt 
in mMpUtTLN 


Whatever profits turn out to be - $1,000,000 


ith 


chat amount - the profits of the public channel 


- 
S 


he use to which this channel was 


ee 


CII, on the other hand, would not have to pay the 
same taxes as Lamar because of its contributions 
to Mississippi non-profit organizations. 


CONCLUSION 


The Commission's Memorandum 
adopted January 29, 1970 should be reversea 
it denied the Petition to Impound Profits fil 
1969 by Civic Communications Corporation, and the proceedings 
should be remanded to the Commission with inst 
determine the net earnings of station WLET 
June 20, 1969 - April 17, 1971 (or such othe 
Court finds appropriate) and to cause such net 
be impounded and distributed by Communications Impro ovement, 
Inc. in accordance with the conditions to its interim license 
| 


granted September 8, 1970. 


é =) 
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